
Foster Report No. 3130  January 6, 2017 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

aalford
Typewritten Text
This page intentionally left blank to facilitate two-sided printing



FOSTER REPORT NO.  3130  January 6, 2017 

ii    © Concentric Energy Publications, Inc. 

  

Published by Concentric Energy Publications, Inc.,  

a Concentric Energy Advisors, Inc. Company 

Concentric Energy Publications, Inc. 

293 Boston Post Road West, Suite 500, Marlborough, MA 01752 USA 

 

Website Address: FosterReport.com 

Subscriber Inquiries, Gina Smith, (508) 263-6222; Info@FosterReport.com 

Editor in Chief, Denise Ryan, (202) 587- 4472; DRyan@FosterReport.com 

Senior Reporter, Tom Tiernan, (202) 587- 4781; TTiernan@FosterReport.com 

Reporter, Kenneth Barry, (703) 319- 4128; KBarry@FosterReport.com 

This publication is also available electronically through LEXIS/NEXIS services provided by 

Mead Data Central, Inc. (1-800-346-9759).   

Copyright 2017 by Concentric Energy Publications, Inc. All rights reserved. Reproduction 

in any form whatsoever forbidden without express permission of the copyright owner. 

Permission is granted for subscribers registered with the Copyright Clearance Center (CCC) 

to reproduce material for internal reference or personal use for the price of $10 per copy 

plus 50¢ per page per copy. Send payment, with the date, issue and page numbers that are 

photocopied, to CCC, 222 Rosewood Drive, Danvers, Massachusetts 01923.  

Copyright © 2017 by Concentric Energy Publications, Inc. 

All Rights Reserved.  Concentric Energy Publications Trademark used under license from 

Concentric Energy Advisors, Inc. 

www.fosterreport.com 
 



January 6, 2017  FOSTER REPORT NO.  3130 

© Concentric Energy Publications, Inc.  iii 

TABLE OF CONTENTS 

CYBERSECURITY  

Vermont Utility Reacts to Botched Media 

Reports on Cybersecurity, Grid Intrusion 1 

ENERGY INFORMATION 

ADMINISTRATION  

EIA Sees U.S. Becoming Net Energy 

Exporter in Most Cases in Latest Annual 

Energy Outlook 4 

FERC POLICY  

FERC Extends Comment Period for 

Recovery of Income Tax NOI 9 

TRANS ALASKA PIPELINE SYSTEM  

FERC Needs to Consider Current 

Information on Remand of Resid 

Methodology, Says Petro Star 10 

OIL PIPELINE RATES AND 

TARIFFS  

Shippers, FERC Staff, and SFPP Provide Pre-

Hearing Briefs on Shippers’ Allegation of 

Excessive Rates on SFPP’s East Line 13 

NATURAL GAS RATES AND 

TARIFFS  

Dominion Cove Point Raises Concerns Over 

Customer Protests of General Rate   

Case 21 

NATURAL GAS PROJECTS  

FERC Issues Order Authorizing Golden 

Pass LNG Project and Pipeline to 

Proceed 26 

Sierra Club, Others Protest Intrastate 

Proposal for Valley Crossing Pipeline to 

Mexico 32 

FERC Approves Texas Eastern 

Abandonment of Offshore Facilities in Gulf 

of Mexico 35 

Environmental Groups Ask FERC Not to 

Grant TGP a Notice to Proceed for 

Susquehanna West Project, FERC Denies 

Request 36 

Florida Gas Defends East-West Project, 

Disputes Utilities’ Claims in Protests 38 

FERC Signs Off on Trio of Texas Eastern 

Expansions with a Price Tag of $442.3 

Million 40 

Equitrans Says Protests to its Pressure 

Uprate Project Should be Dismissed 44 

Millennium Defends Eastern System 

Upgrade Against Environmental Group 

Comments 46 

FERC Approves Tennessee’s Triad 

Expansion, Rejects UGI Penn’s Capacity 

Turn Back Demand 48 

Eastern Shore Files Application to Expand 

System for Seven Shippers at Cost of         

$ 98.5 Million 52 

COURT DECISIONS  

D.C. Circuit Upholds EPA Determination for 

Biofuel Imports Under RFS Program 54 

D.C. Circuit Remands Major Boiler 

Standards Back to EPA Without Vacatur 57 

ENERGY BUSINESS  

API Chief Jack Gerard Sees U.S. Oil and Gas 

Industry as Instrumental in Solving Many 

of the Nation’s Biggest Challenges 58 

ENERGY NEWS ALERT 63 

EIA’S WEEKLY GAS STORAGE 

ANALYSIS 77 
 

 



January 6, 2017  FOSTER REPORT NO.  3130 

© Concentric Energy Publications, Inc.  1 

CYBERSECURITY 

Vermont Utility Reacts to Botched Media Reports on Cybersecurity, Grid 
Intrusion 

Vermont municipal utility Burlington Electric Department found itself in the eye of a media storm as 

the year 2016 ended amid various stories about cyber intrusions and Russian hacking of the U.S. 

utility grid, which turned out to be incorrect.  

The head of the utility, Neale Lunderville, remained upbeat and confident in the utility sector’s 

cybersecurity measures and its partnership with federal authorities, despite federal officials leaking 

information that was not accurate and prompting Burlington Electric to defend itself over a holiday 

weekend among incorrect news stories that the utility’s grid was hacked.  

“It is terrible when a person leaks inaccurate information,” but “we have a good relationship with our 

federal partners,” Lunderville told The Foster Report on January 4.  

Those federal partners include the Department of Homeland Security (DHS) and the Federal Bureau 

of Investigation (FBI), which on 12/29/16 released a Joint Analysis Report (JAR) that provided details 

of the tools and infrastructure used by Russian intelligence services to try and compromise or exploit 

infrastructure networks associated with a range of U.S. government, political, and private sector 

entities. The JAR also provided information to network operators on how to identify, detect, and 

thwart Russia’s malicious cyber activity, DHS and FBI said in a 12/29/16 joint statement.  

The sequence of events that landed Burlington Electric among international media stories included an 

erroneous story on 12/30/16 from the Washington Post based on unnamed sources. That original 

story, which went to press on a Friday evening and has since been corrected, said unnamed federal 

authorities told the newspaper that computer code associated with Russian hackers had been 

discovered by a Vermont utility and that the nation’s electricity grid had been penetrated due to 

malware on a utility laptop computer. 

In the online media realm, various news outlets issued their own stories based on the information in 

the original Washington Post story. The problem for Burlington Electric was the inaccuracies in the 

story, so late on 12/30/16, and for several days after that, it posted statements on its website and 

spoke with reporters, indicating what really took place, emphasizing that neither its power grid nor 

its customer information systems had been compromised. 

Following the release of the JAR and a briefing from DHS officials on malware code used in Grizzly 

Steppe, the name that DHS gave to recent malicious cyber activity from Russia, Burlington Electric 

scanned all computers for the malware signature, the utility said in the statement. The utility detected 

suspicious internet traffic in a single laptop that was not connected to utility grid systems or 

operating infrastructure, so it isolated the laptop and alerted federal officials of the finding.  

“We spoke with federal authorities on Friday,” after “we found traffic with an IP address that was 

listed in the JAR,” Lunderville told The Foster Report. Federal officials have indicated that the specific 

type of Internet traffic also has been observed elsewhere in the country and is not unique to 

Burlington Electric, so the utility was quite surprised by the story in the Washington Post, he said.  
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Shortly after the story appeared, Burlington Electric posted a statement on its website and began 

informing state officials in Vermont that media stories about the utility grid being hacked were not 

true, Lunderville said. 

Spending the weekend of New Year’s Eve on conference calls with other utilities and American 

Public Power Association members was not ideal, but Lunderville wanted to make sure everyone 

had accurate information, he said in a brief interview.  

Burlington Electric, like every utility, takes cybersecurity very seriously and is continuously 

monitoring its computer systems for codes or internet traffic associated with hacking operations, and 

the scanning being done following the JAR report and guidance from DHS was not unusual, 

Lunderville said. A utility employee checked email on Yahoo.com, which prompted detection of 

suspicious internet traffic so the utility isolated that laptop and notified authorities, as it was 

supposed to do, he explained.  

“We wouldn’t have done anything differently had the story not appeared online,” Lunderville said, 

adding “I’m proud of our team” and the way they responded to all the attention. As a relatively small 

utility with 120 employees, it did not expect to be the center of so many stories, but in today’s 

environment “we have to be ready for anything,” he said.  

As for the source of the initial story from unnamed federal sources, Lunderville said he will not let 

the experience sour Burlington Electric’s partnership with federal authorities, who have been 

apologetic to the utility. There needs to be trust among the private sector and government officials 

because those federal agencies have the intelligence needed to help companies and stay aware of 

possible cyber intrusions, he told The Foster Report.  

“Unfortunately, someone breached that trust,” by leaking incorrect information to a newspaper, 

which lead to multiple stories repeating the false information, but Burlington Electric will continue to 

work with federal agencies, the North American Electric Reliability Corp. (NERC), the Electricity 

Information Sharing and Analysis Center (E-ISAC) and others to maintain vigilance on cybersecurity, 

Lunderville said.  

The E-ISAC offers security services to owners and operators of the power grid, working in tandem 

with NERC to help utilities with technical expertise, spotting trends and to provide training on power 

sector security initiatives. 

In the JAR document from the FBI and DHS, the agencies provided information on computers, 

servers, and other devices that Russian intelligence services use to try and gain access to devices and 

credentials or passwords, through spearphishing emails or texts. The use of spearphishing involves 

forged emails or other messages to manipulate users into opening malicious software or clicking on 

malicious links, the agencies noted in their joint statement.  

Because this can involve using Internet Protocol (IP) addresses that also host legitimate websites 

without their owners’ knowledge, the JAR identifies IP addresses for companies to look for on a 

regular basis. In some cases, the cybersecurity community was aware of the IP addresses and 

infrastructure used, and in other cases the information has been newly declassified by the U.S. 

government, the agencies said.  
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Spearphishing attacks can lead to credential or password theft to allow an entry point for actors to 

steal or manipulate data or disrupt infrastructure operations, such as the power outage in the 

Ukraine in 2015 that was the result of a cyber attack, NERC and the E-ISAC have noted. 

Senate Hearing. That event was mentioned during a Senate Armed Services Committee hearing on 

1/5/17, with government representatives testifying on the growing cyber threats to governments and 

private infrastructure. Those testifying were James Clapper, director of national intelligence, Marcel 

Lettre, undersecretary of defense for intelligence, and Michael Rogers, commander of the U.S. Cyber 

Command and director of the National Security Agency. 

The three witnesses provided a joint statement that said despite ever-improving cyber defenses, 

nearly all U.S. information, communication networks and systems will be at risk for years to come 

due to remote hacking that inserts compromised hardware or software. These malicious steps could 

come from trusted insiders or through mistakes by system users, the witnesses told the committee.  

“Over the next five years, technological change will only accelerate the intersection of cyber and 

physical devices, creating new risks” to governments and infrastructure that is critical for national 

and economic security, the witnesses said.  

The intelligence community has been vigilant in detecting and sharing cyber threat information with 

DHS and private industry partners, and will continue to do so, they told the Senate panel. 

The fallout from the Burlington Electric development included two statements from Sen. Patrick 

Leahy (D-Vt.), the first of which, on 12/30/16, was based on the Washington Post story. That 

statement referred to Russian hacking and attempts to penetrate the utility grid as a “direct threat to 

Vermont.” 

On 1/3/17, Leahy posted a statement on his website that he is grateful that “the initial news report 

was inaccurate and that the affected laptop of a Vermont utility was not connected to the power 

grid.”  

However, “this does not change the fact that we face serious threats to our critical infrastructure, and 

I will continue to do everything I can to protect Vermont and the rest of the country from cyber 

threats. I have asked my staff to request a briefing from federal agencies,” Leahy said.  

Leahy commended Burlington Electric for responding to the notice from DHS officials and reporting 

what it found, as it was asked to do.  

By Tom Tiernan TTiernan@fosterreport.com 
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ENERGY INFORMATION ADMINISTRATION 

EIA Sees U.S. Becoming Net Energy Exporter in Most Cases in Latest Annual 
Energy Outlook 

Amid strong oil and natural gas production gains in the coming years, the U.S. could become a net 

energy exporter before 2030 under most cases in the Energy Information Administration’s Annual 

Energy Outlook (AEO) for 2017, which was released January 5.  

Increased LNG exports, higher oil prices, reduced energy imports and relatively flat energy 

consumption in the U.S. in the coming years contribute to making the U.S. a net energy exporter by 

2026 in the Reference Case of the AEO. The nation has been a net energy importer since 1953, 

according to the report. 

Natural gas exports and imports have historically been tracked through pipeline transportation to 

and from Canada and Mexico, with pipeline exports to Mexico seeing near-term gains in the report, 

noted EIA Administrator Adam Sieminski. But starting a few years from now as more LNG facilities 

begin service, LNG exports will be the dominant factor in the energy export/import dynamic, 

Sieminski said at a briefing on the AEO.  

New Administration. The AEO includes long-term projections based on existing policies, laws, and 

regulations, and it is still too early to make any forecasts based on statements or planned changes 

from President-elect Donald Trump, Sieminski said. Although Trump has mentioned opening up 

more federal lands for energy production, much of the shale oil and gas deposits do not overlap with 

federal lands, so such a move might not make a large difference for oil and gas production, Sieminski 

said at the briefing.  

 

Source: EIA 

Net Energy Trade 

Source: EIA 
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Similarly, a lot of the natural gas exported to Mexico is used for power generation, and the price of 

natural gas is likely to be more of a factor for exports than any change in the North American Free 

Trade Agreement or other trade agreement modifications that Trump has mentioned, Sieminski told 

reporters following the briefing.  

AEO Forecast Scenarios. The AEO, which includes projections out to 2050 for the first time, includes 

eight different scenarios, or cases, that take different factors into account and can alter the forecast 

figures. The Reference Case, which is often cited within the energy sector for comparison purposes, is 

based on a North Sea Brent crude oil price reaching $109/barrel (in 2016 dollars) by 2040 and 2.2% 

annual growth in the gross domestic product (GDP).  

The other cases are Low Economic Growth (1.6% annual growth in GDP), High Economic Growth 

(2.6% GDP growth) Low Oil Price ($43/b in 2040), High Oil Price ($226/b in 2040), Low Oil and Gas 

Resource and Technology, with lower production figures than the Reference Case, High Oil and Gas 

Resource and Technology, with higher production figures than the Reference Case, and a No Clean 

Power Plan Case.  

The latter case assumes that the Environmental Protection Agency’s Clean Power Plan (CPP), which 

is stalled in judicial review and would have states adopt measures to reduce power generation 

emissions from fossil fuels, would not be implemented to show how that policy change could affect 

energy markets, Sieminski noted. All other cases in the AEO assume that the CPP will be 

implemented. 

Even without implementation of the CPP, low natural gas prices, tax credits for renewable resources 

in the near term and lower costs for solar generation facilities result in gas-fired generation and 

renewable resources being the primary sources of new generation capacity in the AEO, Sieminski 

said. The future generation mix is sensitive to the price of natural gas and any gains in electricity 

demand, though electricity demand is expected to show only modest gains in most of the AEO cases. 

Feedback to EIA. Sieminski encouraged the energy sector to provide feedback to EIA on the 

projections in the AEO, including the extension to include 2050. “It is hard enough to show 

projections to 2040,” so stretching the forecast to 2050 was a bit of a challenge and EIA welcomes 

input on the data, he said.  

“We get lambasted all the time” for having power generation from renewable resources too low 

compared with other forecasts, but the AEO reflects existing laws, and those laws include expiration 

dates of production tax credits for renewable resources, Sieminski said. Those tax credits have been 

extended many times by Congress in the past, but EIA is not going to assume what Congress will do 

in the future, he joked.  

Referring to the different oil price and resource scenarios, Sieminski said prices vary significantly by 

2040 across the different AEO cases. Crude oil prices in the Reference Case are projected to rise at a 

faster rate in the near term than in the long term, while the Low Oil and Gas Resource and 

Technology Case has oil prices dropping in the near term and showing only modest gains in the long 

term.  

The AEO points out that crude oil prices in 2016 were at their lowest levels since 2004 and natural gas 

prices were at their lowest since before 1990.  
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Natural Gas Prices. Natural gas prices in the Reference Case also are forecast to rise in the near term 

to about $4/MMBtu at the Henry Hub by 2020 and then reach about $5/MMBtu by 2030 and remain 

relatively flat after that. Natural gas price projections are highly sensitive to assumptions about the 

resource and technology scenarios in the other cases, EIA said in the report. The Low Oil and Gas 

Resource and Technology Case has gas prices above $8/MMBtu by 2030, reaching near $10/MMBtu 

by 2040, while the High Oil and Gas Resource and Technology Case has prices staying below 

$4/MMBtu for the entire projection period.  

Natural gas price increases reflect demand from both petrochemical and LNG export facilities, along 

with production expansions into less prolific and more-expensive-to-produce areas.  

In the High Oil Price Case, where the oil price is $226/b and the gas price is between $6 and 

$7/MMBtu in 2040, that large difference creates more of an incentive for energy-intensive industries 

to consume gas and to export it overseas as LNG, all of which would drive gas production upward, 

EIA said.  

Demand for LNG generally increases as consumers move away from petroleum products, and “LNG 

produced in the U.S. has the advantage of domestic spot prices that are less sensitive to global oil 

prices than supplies from other sources,” according to the AEO.  

LNG Exports. The LNG export figures in the report, with only one LNG export facility operating in 

the lower 48 states in 2016 and four expected to be completed by 2020, rise from about 1 Bcf/d 

currently to nearly 10 Bcf/d by 2025 in the Reference Case, reaching slightly more than 10 Bcf/d after 

2030. The High Oil Price Case has the highest level of LNG exports, at more than 20 Bcf/d by 2030, 

while the Low Oil Price Case has the lowest level of LNG exports, reaching 5 Bcf/d by 2030 and 

staying flat at about 7.5 Bcf/d after that.  

After 2020, exports of LNG are expected to grow at more modest rates compared with the ramp-up to 

that point as domestic sources of gas become less competitive in global energy markets, EIA said. 

 

Oil and Natural Gas Price Forecast 

Source: EIA 
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In global energy trades, LNG contracts are generally tied to oil prices, Sieminski noted. But the AEO 

predicts that “as the LNG market expands, contracts are expected to change, weakening their ties to 

oil prices.”  

Addressing pipeline imports and exports of gas, EIA said exports to Mexico should increase as 

pipeline infrastructure is developed to meet Mexico’s demand for gas-fired power generation. 

Imports from Canada, mainly in the West where Canada’s gas production is large, are expected to 

decline over the forecast period, while exports to Canada, primarily in the East, increase due to 

Eastern Canada’s proximity to abundant gas resources in the Marcellus Shale.  

Oil and Gas Production. Oil and gas production gains are predicted in the Reference Case and most 

of the other cases. Forecasts of tight oil and shale gas production are uncertain, EIA cautioned, 

because large portions of the known formations have relatively little or no production history, and 

extraction technologies are evolving rapidly. Continued improvements in extraction technology 

could increase well productivity and reduce drilling, completion and production costs, the report 

said.  

Crude oil production, currently at about 9 million b/d, is projected to rise above 10 million b/d by 

about 2020 in the Reference Case and see modest gains through 2030, while the High Oil and Gas 

Resource and Technology Case has production climbing continuously to more than 16 million b/d by 

2040. The Low Oil Price Case and the Low Oil and Gas Resource and Technology Case forecast oil 

production to drop below 8 million b/d.  

In most AEO cases, the U.S. remains a net petroleum importer, but in the High Oil Price Case and the 

High Oil and Gas Resource and Technology Case, it becomes a net exporter before 2025. 

 

 

Oil and Natural Gas Production 

Source: EIA 
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Annual dry gas production, currently between 25 and 30 Tcf, is forecast to rise above 45 Tcf by 2040 

in the High Oil Price Case. The Reference Case predicts gas production will increase steadily and 

reach about 38 Tcf by 2040. The only case with a forecast of little or no gas production gains is the 

Low Oil and Gas Resource and Technology Case, with production levels rising slightly in the near 

term and dropping by 2030. 

The gas production growth is the result of continued development of shale gas and tight oil plays, 

which account for nearly two-thirds of gas production by 2040 in the Reference Case.  

Natural gas production accounts for nearly 40% of U.S. energy production by 2040 in the Reference 

Case, with crude oil production accounting for the next largest share. Coal production declines due to 

the regulatory environment, while renewable energy resources gain and nuclear generation declines 

modestly from 2017 to 2040. A few new nuclear plants already being developed and plant uprates 

nearly offset the planned nuclear generation retirements, EIA said.  

In contrast to previous AEOs, the 2017 Reference Case does not assume all nuclear plants that operate 

through the end of a 60-year license period will apply for and receive a subsequent license renewal to 

operate for an additional 20 years. In the current report, 25% of reactors that reach the 60-year 

operating period are assumed to retire.  

The AEO Reference Case includes population growth along with the GDP growth, with the amount 

of energy used per unit of economic growth – energy intensity – declining steadily as it has for many 

years due to energy efficiency gains, fuel economy improvements in the transportation sector and 

other changes in the economy, EIA said.  

Carbon Dioxide Emissions. Carbon dioxide emissions, which fell at an average annual rate of 1.4% 

from 2005 to 2016, are expected to dip 0.2% annually from 2016 to 2040 in the Reference Case. In the 

electric generation sector, coal-fired power plants are being replaced primarily with natural gas-fired 

plants and wind and solar facilities, contributing to the lower carbon dioxide emissions.  

Those measures outweigh projections for higher emissions and increased energy usage in the 

industrial sector, with energy usage in the residential and commercial sectors remaining relatively 

flat to lower over the Reference Case AEO.  

Energy Consumption. Total energy consumption for the nation varies minimally across the AEO 

cases for the 2040 forecast period, with the Reference Case showing an increase of 5% between 2016 

and 2040. The High Economic Growth Case has consumption rising 11% in that time period, while 

the Low Economic Growth Case has consumption nearly flat for that period.  

Electricity usage continues to increase in the AEO, but the rate of growth is lower than historic 

averages in the Reference Case at less than 1%, Sieminski noted during the briefing. That reflects 

current usage trends with improvements in lighting technologies and energy efficiency gains, he said. 

While economic growth and electricity demand have historically been linked and they remain so in 

the AEO, the linkage has been reduced as the economy shifts toward less energy-intensive industries, 

meaning electricity demand will see slower gains relative to economic growth, EIA said in the report. 
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In the power generation sector, EIA’s Reference Case has coal-fired generation, which is currently less 

than natural gas-fired generation, gaining a larger share than natural gas through 2020 as gas prices 

rebound from their 20-year lows reflected in 2016. In the longer term, gas-fired generation and 

renewable resources overtake coal-fired power plants by 2030 in the Reference Case.  

Substantial cost reductions in solar generation technologies, performance improvements and tax 

credits support solar generation growth through 2040 in both utility-scale photovoltaic (PV) facilities 

and distributed PV facilities in the AEO Reference Case. Among renewable resources, both wind 

generation and solar generation surpass hydropower in the forecast period, with hydropower 

remaining flat after 2020. 

As it did in 2015, EIA noted that it has adopted a two-year release schedule for the full AEO, with the 

large report and full set of data for all cases published every other year.1 In years between the full 

AEO reports, a shorter edition provides a smaller number of cases summarized in annotated 

presentation slides, with the standard set of AEO tables and spreadsheets containing the detailed 

modeling results. 

EIA said it will continue to update and refine the market dynamics and modeling in future AEOs, 

especially with projections to 2050, with plans to address improved representation of energy storage 

technologies, electric utility rate structures that address the high levels of distributed solar generation 

and improved representation of natural gas pipeline flows that change based on gas market 

dynamics. 

By Tom Tiernan TTiernan@fosterreport.com 

 

FERC POLICY 

FERC Extends Comment Period for Recovery of Income Tax NOI 

The Commission has extended the deadlines for its Notice of Inquiry (PL17-1) on recover of income 

tax to March 8 for initial comments, and April 7 for rely comments. 

FERC’s Notice of Inquiry (NOI) Regarding the Commission’s Policy for Recovery of Income Tax Costs2 

provided that initial comments were due by February 6, and reply comments by February 27. On 

January 4, the Commission extended the comment period after industry associations asked for an 

extension, which was opposed by several shippers. 

The American Gas Association, the Association of Oil Pipe Lines, and the Interstate Natural Gas 

Association of America asked FERC on December 23, to extend the deadline for filing comments to 

provide an additional 45 days, until March 23 for the filing of initial comments, and an additional 40 

days, until May 2, for the submission of reply comments. 

                                                           
1  See, Energy Information Administration’s Annual Energy Outlook 2015: More Domestic Oil and Gas Production, Less Demand for 

Energy Will Continue to Reduce U.S. Reliance on Foreign Imports for Decades, FR No. 3047, pp. 11-18. 

2  81 Fed. Reg. 94,366 (12/23/16). For more information about the NOI, see, FERC Issues NOI on Tax, Ratemaking Issues to 
Address Court Remand on Partnerships, FR No. 3128, pp. 2-4. 
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The NOI “raises a number of complex issues that require careful analysis and detailed responses, and 

which could impact materially key Commission ratemaking policies,” the associations said, noting 

that their members indicated they would need a significant amount of time to respond. 

Answer of Shippers. Several oil pipeline shippers3 filed an answer with FERC on December 28, 

telling the Commission that the associations’ request for an extension of the comment period was 

unwarranted. The shippers noted that “the issues presented in the notice of inquiry have been 

thoroughly explored in other dockets, including the docket which ultimately gave rise to the decision 

in United Airlines, Inc. v. FERC.”4 

The shippers contended that an extension of an additional 14 days for initial comments to February 

21, and 14 additional days for reply comments to March 13, was more reasonable. The tax issue had 

been explored in depth in Opinion 5115 and in the United Airlines case, said the shippers, and the 

affected parties have well-established positions on the issue and can easily respond to the NOI within 

the short extension period.  

The shippers noted that the tax issue began in 2011 when FERC issued Opinion 511 in the SFPP rate 

case.6 At that time FERC ordered that refunds be paid to the shippers, and the shippers state that they 

would be harmed if the extension requested by the associations is approved. 

Subsequent Filings. On December 30, the associations filed an answer to the shippers, arguing the 

same points about the complexity of the issues. Also on December 30, the Liquids Shippers Group7 

filed an answer in support of the oil pipeline shippers. On January 3, a group of natural gas indicated 

shippers8 filed an answer in support of the other shipper groups. 

By Denise Ryan DRyan@fosterreport.com 

 

TRANS ALASKA PIPELINE SYSTEM 

FERC Needs to Consider Current Information on Remand of Resid Methodology, 
Says Petro Star 

The Commission needs to consider new evidence about the methodology for valuing the residual 

component of oil (Resid) on the Trans Alaska Pipeline System (TAPS) (OR14-6) in light of the remand 

by the U.S. Court of Appeals for the D.C. Circuit, Petro Star Inc. told FERC December 22. 

Petro Star said that a group of shippers who were urging FERC to rely on the administrative record 

that closed in early 2014, were ignoring the remand of the D.C. Circuit, which directed FERC to 

ensure that the Quality Bank (QB) methodology for valuing Resid was just and reasonable. 

                                                           
3  The shippers include: United Airlines, Inc., Delta Air Lines, Inc., Southwest Airlines Co., American Airlines Inc., BP West Coast 

Products LLC, ExxonMobil Oil Corp., Chevron Products Co., and Valero Marketing and Supply Co. 

4  827 F.3d 122 (D.C. Circ. 2016). 

5  134 FERC ¶ 61,121 (2011). 
6  Dkt. No. IS08-390. 

7  The member of the LSG are crude oil and/or natural gas liquids producers and/or marketers in the U.S. and/or Canada, who ship 
on one or more crude oil and/or liquids pipelines in the U.S. 

8  The natural gas indicated shippers include Chevron Natural Gas, a division of Chevron U.S.A. Inc., ConocoPhillips Co., Cross 
Timbers Energy Services, Inc., Fieldwood Energy LLC, Petrohawk Energy Corporation, and Shell Energy North America (US), L.P. 
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Petro Star contends that the D.C. Circuit found compelling evidence that the Platts market price for 

Alaska North Slope crude oil exceeded the QB valuation of a barrel of oil starting in 2008. For FERC 

to determine on remand if the methodology for valuing Resid is just and reasonable, FERC must 

allow the parties to submit evidence that the anomaly continued from 2014 to 2016, said Petro Star. 

Capital Charge. Petro Star again argued that the QB methodology is unjust and unreasonable 

because it deducts a 20% capital charge from the Resid valuation, based on an incorrect assumption 

that certain cokers earn a 20% return on capital. This incorrect assumption leads to the 

undervaluation of Resid, which Petro Star claims has occurred since 2008. The only way to determine 

if the market conditions that lead to the undervaluation have persisted since 2008, is to look at current 

market data, said Petro Star. 

Petro Star made the same argument about the 20% return on capital in its petition to FERC on 

10/27/16. 

Adjustments to Methodology. Petro Star also contends that, if FERC finds the methodology unjust 

and unreasonable, eliminating the capital recovery factor would be the most appropriate change. But 

any change to the methodology would require current economic data, and FERC should allow the 

parties to submit such evidence, Petro Star said.     

Shippers’ Position. Petro Star also addressed the response of a group of shippers to Petro Star’s 

petition, saying the shippers are ignoring the D.C. Circuit remand order, which found that Petro Star 

had established a prima facie case through new evidence that FERC had to reexamine and reconsider 

the Resid methodology. Petro Star claims that the only way for FERC to follow the court’s direction is 

by considering current economic data.  

The shippers incorrectly argue that the existing record is sufficient for the Commission to make a 

determination, said Petro Star, but the original agency proceeding was rushed, which resulted in due 

process concerns which the administrative law judge (ALJ) noted. 

Petro Star’s Petition. On 10/27/16, Petro Star petitioned FERC for additional procedures stemming 

from the D.C. Circuit’s remand in Petro Star, Inc. v. FERC.9 Petro Star asked FERC to remand the 

proceedings to an ALJ on the issue of the methodology for valuing Resid, and asked that any hearing 

be held in abeyance so that the parties could attempt to reach a commercial resolution on the fee 

issue.10 

On August 30, the D.C. Circuit issued a decision in the Petro Star case that remanded to FERC for 

reconsideration, its methodology for valuing the residual component (known as Resid) of the oil 

stream on the TAPS.11   

The court agreed with Petro Star that a FERC order failed to address legitimate questions the 

company had raised about the continuing fairness of the methodology long used to value the grades 

of commingled crude oil passing through TAPS. The court’s remand requires FERC either to 

reconsider its valuation methodology or provide the court with a more reasoned explanation for 

                                                           
9  No. 151009 (D.C. Cir. 8/30/2016). 

10  See, Petro Star Asks FERC For Additional Procedures on D.C. Circuit Remand, FR No. 3122, pp. 38-40. 
11  TAPs is the 800-mile long oil pipeline running from Alaska’s North Slope to a southern terminal at Valdez.  
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rejecting Petro Star’s contention that the Resid component or cut – one of nine cuts in the commingled 

TAPS stream – is being systematically undervalued.   

New Evidence. In addition to asking that the matter be set for hearing, Petro Star also asked that the 

parties be allowed to submit new evidence and data about the valuation methodology, because FERC 

closed the record in March 2014. This was important, Petro Star said, because if FERC simply 

refreshes its original order, it leaves an incomplete and out-of-date record from which to develop new 

rates. “That approach would not serve the interests of the parties, and would leave the Commission 

vulnerable to another judicial review proceeding from whichever party is aggrieved,” Petro Star 

stated. In addition, the refiner wanted parties to be able to submit information pertaining to a 

possible replacement methodology. 

Shippers’ Response. Anadarko Petroleum Corp., BP Exploration (Alaska) Inc., ConocoPhillips 

Alaska, Inc., Exxon Mobil Corp., and Tesoro Alaska Co. LLC responded to Petro Star’s petition on 

11/14/16, urging FERC to undertake additional steps—such as hearing procedures--to address issues 

raised in the D.C. Circuit’s decision.12  

The shippers insisted the Commission already had ample supporting evidence in the existing record 

that will let it reach the same conclusions it reached in its original order, issued November 2014,13 that 

was remanded by the court.  The shippers asserted there was no reason to adopt Petro Star’s 

suggestion that the Commission reopen the record to take additional evidence or to establish 

settlement procedures.  

Instead, the shippers said the Commission should, “based on the rationales and supporting record 

evidence identified in the remainder of this pleading, re-affirm its prior determination that the 

current QB valuation of the Resid cut is just and reasonable.”  

Also, their filing demanded, the Commission should likewise reject Petro Star’s request to inject two 

other issues – coker yields and the level of the capital recovery allowance – that were not part of the 

court’s remand.  The coker yield issue, according to the shippers, is outside the scope of any further 

review because Petro Star did not appeal the Commission’s decision on that issue and the D.C. 

Circuit did not address it.  And, as the ALJ’s initial decision had noted, neither Petro Star nor Flint 

Hills Resources ever argued that the 20% capital recovery allowance “should be reduced to some 

lower/more representative percentage.” That issue was never appealed and likewise was not part of 

the court’s remand. 

By Denise Ryan DRyan@fosterreport.com 

 

                                                           
12  See, Shippers on TAPS Challenge Refiner’s Attempt to Persuade FERC to Establish New Settlement Procedures to Deal with Quality 

Bank Issues Remanded by D.C. Circuit, FR No. 3124, pp. 1-6. 

13  BP Pipelines (Alaska) Inc., 149 FERC ¶ 61,149 (2014). See also, Initial Decision at FERC Rejects Claim of Flint Hills/Petro Star that 
Current Quality Bank Methodology Undervalues Resid, FR No. 3001, pp. 31-37, for a discussion of the ALJ’s initial order in the 
case. 



FOSTER REPORT NO.  3130  January 6, 2017 

13   © Concentric Energy Publications, Inc. 

OIL PIPELINE RATES AND TARIFFS 

Shippers, FERC Staff, and SFPP Provide Pre-Hearing Briefs on Shippers’ 
Allegation of Excessive Rates on SFPP’s East Line 

On December 22, all the parties in Chevron v. SFPP, LP (OR16-6) filed pre-trial briefs in the ongoing 

complaint proceeding before FERC. While they agreed that SFPP’s current rates on its East Line 

exceed just and reasonable levels, they differed on the exact amounts and how FERC should calculate 

various rate elements. 

The three parties that filed pre-trial briefs are SFPP, FERC staff and the five shippers that filed the 

original 12/4/15 complaint. The shippers alleged in the complaint 14 that SFPP has been collecting 

revenues far in excess of its cost of service for transportation of refined oil products on its East Line 

segment.15   

In their pre-trial briefs, the shippers and FERC staff recommended components that led to much 

lower return on equity (ROE) levels compared with the recommendation of SFPP. 

In its 3/23/16 order on the complaint,16 FERC concluded that the shippers presented a prima facie case 

against SFPP and directed an evidentiary hearing to determine the merits, which is now being 

presided over by Administrative Law Judge (ALJ) Steven Sterner.    

The five pipeline customers claiming that SFPP’s rates are not just and reasonable and are therefore in 

violation of the Interstate Commerce Act (ICA) are:  Chevron Products Co., HollyFrontier Refining & 

Marketing, LLC, American Airlines, Inc., Valero Marketing and Supply Co., and Western Refining 

Co., LP. Estimating they had collectively overpaid about $44.3 million for shipping services on SFPP 

between 11/1/13 and 10/31/15, the complainants sought reparations for their alleged overpayments 

as well as a reduction in prospective rates.   

The complainants’ ability to precisely state the extent of their overpayment was initially hampered by 

the fact that SFPP’s Form 6 filings do not break out costs by pipeline segment.  However, working 

from the company’s overall 2014 Form 6 data, the customer group calculated that SFPP’s aggregate 

interstate operating revenues exceeded its cost of service by some $28.4 million, or 20%.  By applying 

additional data gleaned from SFPP’s 2009 compliance filing in IS09-427, which is still pending, the 

complainants estimated the pipeline has been earning 47% over its costs on the East Line. 

Discovery under the rules of an evidentiary hearing enabled the parties challenging the 

reasonableness of SFPP’s rates – both the customer group and FERC staff – to develop more precise 

estimates, leading to the conclusion that SFPP was indeed overearning.  As the FERC staff brief put it: 

“All participants agree that the current rates for interstate service on SFPP’s East Line exceed just and 

reasonable levels; the question presented is not whether…but by how much.”  

 

                                                           
14  See Shippers' Complaint Again Challenges SFPP's Existing East Line Rates and Charges, Seeking to Recoup More than $44 Million 

in Alleged Overpayments, FR No. 3078, pp. 35-37. 

15  SFPP transports refined petroleum products in interstate commerce in Texas, New Mexico, Arizona, California, Nevada, and 
Oregon using four separate pipeline segments which are commonly referred to as the West, East, North, and Oregon Lines. 

16  See Customer Group’s Complaint that SFPP’s Oil Pipeline Rates are Far Too High Is Set for Hearing, Despite Company Claim that 
Other Pending Dockets Should Be Resolved First, FR No. 3092, pp. 37-38. 
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The three pre-trial briefs are organized around seven basic rate case issues – (1) test period, (2) 

throughput; (3) allowed return, (4) depreciation, (5) operating and maintenance (O&M) expenses, (6) 

income tax allowance, and (7) accumulated deferred income tax – leading to the two ultimate 

questions for the ALJ to resolve:    

 what are the just and reasonable rates; and 

 what is the appropriate level of reparations, if any. 

Test Year Period.  The complainants proposed, and SFPP agreed, that the test year for establishing 

the pipeline’s rates should be calendar year 2014, adjusted for changes through 9/30/15.  Staff 

indicated it could accept this adjusted test year approach, although it proposed as an alternative a 12-

month test year ending 9/30/15. 

Throughput.  The company proposed a test-year throughput of approximately 60 million barrels.  

This quantity reflected the actual throughput of the East Line, less Phoenix deliveries, for the 12-

month period ending 9/30/15.  An adjustment to actual Phoenix volumes, SFPP explained, was 

necessary to account for the impacts of a non-recurring event – specifically, an explosion at an Exxon-

Mobil refinery in Torrance, California – that from March 2015 reduced West Line gasoline deliveries 

and increased East Line deliveries to Phoenix above normal historical levels.  The company-proposed 

downward adjustment was intended to correct for this anomaly. 

SFPP thus stood apart from the position of complainants and FERC staff that no adjustment to actual 

deliveries on the East Line was warranted to reflect the Torrance refinery outage.  The complainants’ 

witness recommended throughput for the adjusted test year based on the actual volume of 62.4 

million barrels, which, he said, reflected East Line load growth seen between the calendar 2014 test 

year and the end of the adjustment period (9/30/2015).  Indeed, the witness considered his proposal 

conservative, since load had only continued to grow past the end of the adjusted test year.  

The shippers also argued that a downward adjustment of the Phoenix volumes to reflect the 2010-

2015 average split between East and West Line volumes was improper because it disregarded relative 

growth in the East Line shipments appearing before the onset of the Torrance refinery outage.  

Moreover, the shippers claimed, “the growth in East Line Phoenix volumes was far greater than the 

[refinery outage-caused] decrease in West Line volumes.”17 

FERC staff agreed with the complainants that the proper volume for throughput was the actual 

volume over the last 12 months of the adjusted test year – i.e., 62.4 million barrels – and that no 

downward adjustment to reflect the effects of the Torrance refinery outage was warranted. 

Allowed Return:  Rate Base.  The shippers advocated a rate base of just under $379.5 million.  The 

FERC staff brief came in just under that number, at $367 million.  Both of those parties exceeded the 

SFPP calculation of just over $365 million for the rate base.  The complainants’ brief explains the 

discrepancy as due to adjustments to Accumulated Depreciation, Accumulated Deferred Income 

Taxes (ADIT), and Net Deferred Return. 

 

                                                           
17  This is one of a long litany of grounds the customers’ witness presents for rejecting the SFPP-proposed downward adjustment to 

Phoenix deliveries. 
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Appropriate Capital Structure.  All the parties agreed that SFPP’s capital structure should mirror 

that of its parent, Kinder Morgan Inc. (KMI).  From that starting point, the complainants adopted an 

inclusive approach – one that took into account all forms of debt, from long-term to short-term – and 

proposed a debt/equity ratio of 52.74%/47.26%.  The shippers added that this approach 

corresponded to that taken in SFPP’s most recent rate cases, for both the East and West Lines.   

FERC staff’s brief adopted the same general principles, but computed a debt/equity ratio with a 

higher percentage of debt – 54.19% debt/45.81% equity.  Staff explained that the differences were 

driven by the selection of the appropriate time period for determining the capital structure, as well as 

which elements of KMI’s debt should be included in the capital structure.  Staff subscribed to the 

view that the capital structure should be synchronized with the date of the rate base.  For Staff, that 

meant choosing both the rate base and capital structure as of 9/30/15 – an approach it claimed 

reflected FERC precedent. 

The company’s capital structure proposal had the lowest percentage of debt, at 52.31% debt, 47.69% 

equity. In explaining the differences, the company pressed its argument that short-term debt should 

not be considered in calculating the capital structure, and the Commission’s inclusion of SFPP’s 

short-term debt in 2008 and 2009 was an exception to its policy, driven by unique facts regarding 

SFPP’s different corporate parent at that time.18 

Appropriate Cost of Debt.  The complainants pegged SFPP’s cost of debt for purposes of ratemaking 

at 5.53%.  This figure was calculated as of 9/30/15, consistent with the shippers’ calculation of capital 

structure and ROE.  The shippers also stressed the importance of including all forms of debt in 

calculating a composite debt cost, consistent with its conception of capital structure. 

FERC staff proposed a slightly higher composite cost of debt – 5.71%. 

The company’s proposed cost of debt fell squarely between the two other parties, at 5.63%.  SFPP 

attributed the parties’ variances to whether short-term debt should or should not be included in the 

calculus, reiterating its view that FERC policy generally dictates that only long-term debt should be 

counted. 

Nominal and Real ROE.  The company advocated a nominal ROE of 12.76% and a real ROE of 12.8% 

when adjusted for inflation.  Its brief maintained that these figures developed by SFPP’s expert 

witness were representative of SFPP and consistent with historical trends, using the Commission’s 

discounted cash flow (DCF) method based on the ROEs of a proxy group of comparable companies. 

While all the case participants used the DCF method, noted SFPP, they parted company on two broad 

issues: the time period for calculating the ROE; and the composition of the proxy group.  As to the 

latter, the disagreements went to whether some companies should be excluded if their growth 

estimates or individual ROEs exceeded certain levels; whether Enterprise Products Partners, LP 

(Enterprise) should be included due to prior Commission decisions on this issue; and whether the 

proxy group screening criteria should be relaxed if the unaltered screens are producing too small a 

group. 

 

                                                           
18  SFPP’s parent at that time was Kinder Morgan Energy Partners, as opposed to KMI today. 
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As to the appropriate time period, SFPP contended that the ROE should reflect the six-month period 

ending 9/30/15, adding that this updated timeframe is optimal for determining both the 

complainants’ reparations for their overpayment during the two-year period preceding the filing of 

the complaint and for “forward-looking rate purposes.”   

The company faulted the shippers’ witnesses and FERC staff for proposing other ROE timeframes.  

Staff’s witness chose the six-month period ending 6/30/15, while the complainants’ witness first 

proposed the six-month period ending 12/31/15 and then switched to the six months ending 

9/30/16 – fully one year following the end of the test period.  SFPP remarked that none of these 

timeframes were as well-suited as SFPP’s choice for the dual purposes of determining reparations 

and setting prospective rates. 

The DCF-determined nominal ROE recommended by the complainants was 10.20%, with the real 

ROE set at 8.73% – significantly lower figures than those proposed by the company.  The shippers’ 

witness included Enterprise in the proxy group “consistent with the Commission’s Opinion No. 546,” 

and excluded certain proxy group members SFPP’s witness had included, on the ground that they 

were unstable over a 10-month period in which SFPP and FERC staff witnesses performed 

retrospective DCF ROE estimates.19 

The complainants’ witness also rejected the recommendation of the SFPP witness to adjust the 

company’s ROE upward for risk, since “SFPP is of average risk, as found multiple times by the 

Commission.” 

The FERC staff’s ROE recommendations were in the same ballpark as those of the shippers: 10.56% 

nominal ROE and 9.56% real ROE. 

Inflation Rate.  The parties challenging SFPP’s rates used markedly different inflation rates than did 

the company.  The complainants incorporated an inflation rate of 1.46%; the FERC staff advised that 

the appropriate inflation rate was 1.01%;20 and the company was the outlier, with a negative inflation 

rate of 0.04%. 

Depreciation.  FERC staff and SFPP clashed sharply on certain adjustments staff recommended to 

correct for useful lives of equipment under a pair of FERC accounts that, at least to staff, appeared far 

too short.   SFPP relied on a December 1991 depreciation rate order prescribed for SFPP by FERC in 

Docket No. DO92-128.  Staff’s witness accepted straight-line depreciation based on the depreciation 

rates set in the prior order “with the clear exception of those [rates] for Account Nos. 164, 165V, and 

165E.”   

The average service lives for those accounts of 7.1 years and 6.4 years were unreasonably short, the 

staff witness declared, in light of the fact that as of 12/31/14, SFPP had over-accrued Account Nos. 

164 and 165 by about 47% and 97%, respectively.   

SFPP retorted that under FERC’s regulations, only the carrier can request the use of component 

depreciation rates and SFPP has not done so, and that FERC staff had not shown that the overall 

SFPP average remaining lives and associated depreciation rates were unreasonable.   

                                                           
19  The brief pointed out, for example, that Enbridge Energy Partners’ ROE estimates fluctuated by a range of 10.5% and Sunoco 

Logistics Partners exhibited a range spanning 23.3%. 

20  The FERC staff took its inflation data from the six-month period ending 6/30/16, corresponding to its rate base data, while the 
complainants based their inflation rate on the six-month period it used for its other capital cost inputs. 
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As to the latter point, SFPP’s witness contended that the staff proposal would extend the East Line’s 

overall average remaining life by some three years, to 30.4 years; yet, FERC has upheld a 23-year 

average remaining life for SFPP’s West Line and a 28.5-year remaining life for a Seaway pipeline.   

Finally, underscored SFPP, the Commission had rejected two prior attempts by staff to inject 

component system depreciation rates.  In Docket No. OR92-8, for example, FERC, in rejecting such a 

proposal, held that its adoption “would require ‘reallocating the depreciation costs for the entire 

system’ and that ‘would require the Commission to address assets and costs that are not before the 

Commission in th[at] proceeding.’” 

FERC staff’s rejoinder to SFPP’s stand on the 1991 Depreciation Order drew attention to a caveat in 

the order.  FERC had then stated that SFPP “shall effective with the accounts for January 1992 and 

until further order of the Commission or until the associated accounts become fully accrued, account for 

depreciation charges by applying…the rates shown in Appendix A.”   

Staff’s point of emphasis was that the two accounts it spotlighted – Nos. 164 and 165 – were over-

accrued, prompting it to allege that “SFPP has failed to comply with the requirements of the 1991 

Depreciation Order.” 

The complainants had initially recommended no adjustment to the depreciation rates.  But their brief 

adopted staff’s recommendation, opposed by SFPP, to correct SFPP’s Account 164 and 165 

accumulated depreciation balances as of 3/31/10. 

O&M Expenses.  FERC staff recommended a general updating of O&M costs to reflect the 12-month 

period ending 9/30/15.  But neither the company nor the complainants agreed that an across-the-

board updating of these items was necessary.  The shippers added that, if there is evidence that the 

base period expense levels are not representative of going-forward costs, then adjustments should be 

made to those specific operating expenses. 

The complainants accepted carrier right-of-way expenses in the amount $1.2 million.  But they did 

not accept an upward adjustment of $763,000 proposed by SFPP’s witness to reflect “an amount of 

Union Pacific Railroad Co. rent demanded in connection with an ongoing litigation,” because this 

was an uncertain and speculative level, not known and measurable.  FERC staff agreed with the 

complainants that recovery of the contested rent was premature, given the unresolved status of the 

litigation.  

As to regulatory litigation expenses, SFPP stated that all three parties agreed the cost relating to the 

present proceeding should be recovered through a surcharge applied over a three-year period.  

However, the complainants’ witness argued that SFPP and staff misunderstood FERC precedent in 

complaint proceedings.  That precedent, the shippers’ brief asserted, first requires an offset against 

the amount of unpaid reparations to noncomplaining shippers before the rest can be recovered via a 

surcharge.  

The parties did, however, agree on an approach to recovering pipeline integrity management costs, 

recommending these costs be based on the average pipeline integrity costs for the five-year period 

2011-2015, reported in accounts 310, 320, and 390, or about $1.4 million. 
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The parties’ respective proposals for the recovery of fuel and power expenses were driven by their 

throughput volume recommendations.  Thus, the company had the lowest fuel and power recovery 

amount ($6.8 million) since it was supporting a lower throughput.  In contrast, the complainants and 

FERC staff proposed a commensurately higher fuel and power expense amount, $7.27 million. 

Income Tax Allowance.  The company proposed an income tax allowance of $16.237 million.  The 

parties agreed on the composite income tax rate for the test period – 38.9% (a blended federal/state 

rate) – but not on the total allowance, due to their differences on the capital structure and equity ROE.  

The complainants’ proposed income tax allowance was approximately $12 million, while FERC staff’s 

was about $11.9 million. 

A separate question addressed by the parties concerned the controversial master limited partnership 

(MLP) “double recovery” issue – specifically, whether SFPP’s rates during the time when publicly 

held units of SFPP were owned by Kinder Morgan Energy Partners (KMEP), an MLP,21 should 

include an income tax allowance for purposes of calculating reparations.  FERC staff submitted that, 

since the Commission has not yet made a decision on the broad question of whether income tax 

allowances for MLPs amount to a double recovery of taxes, the reparations calculation should include 

an income tax allowance.22  

The complainants, on the other hand, argued that the income tax allowance should be excluded for 

the reparations period prior to the acquisition of SFPP units by KMI.  They stated that Commission 

precedent calls for calculating different rates for reparations when there is a material change in the 

rate design within the period. 

The shippers contended that such a change in rate design policy clearly occurred when the D.C. 

Circuit Court of Appeals remanded the United Airlines case to FERC on the question of double tax 

recovery.  As the complainants put it, “The Court remanded the matter to the Commission with 

instructions to formulate a remedy by which it could demonstrate that there is no longer a double 

recovery.”23  

However, the complainants did acknowledge that it’s unlikely the Commission’s evolving policy on 

income tax allowances for MLPs will be announced before the ALJ issues an Initial Decision in this 

case. Moreover, they did not expect the ALJ to make his own decision on the question.  Rather, they 

are seeking to “reserve the right to oppose the application of any policy that would grant SFPP an 

income tax policy” during the pre-KMI acquisition period. 

The company brief offered two points in rebuttal to the complainants’ argument that the tax 

allowance should be excluded for the period that SFPP was owned by an MLP.  First, it argues that 

the MLP tax allowance question is irrelevant because FERC has previously ruled decisively (in OR92-

8) in favor of a “single cost of service both for purposes of setting go-forward rates and for calculating 

reparations for past periods;”24 and, since a single test period cost of service is to be used to set both 

                                                           
21  KMI, which is not an MLP, acquired the units in November 2014. 
22  Staff notes that a pending appeal in the D.C. Circuit of a prior SFPP rate proceeding (IS09-437) involving SFPP’s East Line rates 

had preserved the question of whether recovery of an income tax allowance is appropriate for an MLP.  This is the same legal 
issue remanded by the D.C. Circuit for further consideration by FERC in United Airlines, Inc. v. FERC.  See Shippers File Comments 
with FERC on Remand of Double Tax Recovery Case from D.C. Circuit, FR No. 3115, pp. 8-9 and Federal Appeals Court Grants Oil 
Pipeline Shippers’ Challenge of FERC’s Tax Allowance Policy for “Partnership Pipelines,” FR No. 3109, pp. 1-5. 

23  Their brief adds that on 12/15/16, FERC issued a Notice of Inquiry (PL17-1) seeking broader public comment on the issue. 

24  SFPP adds that this ruling was affirmed by the D.C. Circuit in BP West Coast Products v. FERC, 374 F.3d 1263, 1307 (D.C. Cir. 
2004). 
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the retrospective and forward-looking rates, there is “no need to decide whether SFPP is entitled to 

an income tax allowance” for the pre-KMI period of ownership. 

SFPP’s second point in rebuttal was that there is currently “no basis for providing SFPP anything 

other than a full income tax allowance” for the MLP period of ownership.  FERC has previously 

ordered such a full recovery and no other outcome or policy will be approved until the D.C. Circuit 

remand proceedings have run their course. 

Accumulated Deferred Income Tax (ADIT).  There were four issues surrounding ADIT that the 

parties were required to brief:   

 should the portion of the ADIT balance related to KMEP’s publicly held units be extinguished 

due to the acquisition by KMI;  

 what are the appropriate ADIT balances for determining the test period cost of service; 

 if an income tax allowance is not included in the rates used to calculate reparations during the 

pre-KMI ownership, what are the appropriate ADIT balances for those rates; and 

 should SFPP be required to reflect the impacts of “bonus depreciation” in its future rates. 

The company stated, with regard to the first issue, that partial extinguishment is appropriate, and the 

two other parties agreed.   

As to the second issue, the appropriate test period ADIT balance for the East Line according to SFPP 

was about $11.3 million.  While FERC staff agreed with this company assertion, the complainants 

proposed a zero ADIT balance for the period from 2010 to November 2014, due to its litigation 

position that SFPP is not entitled to any income tax allowance during the period its units were owned 

by an MLP.25 

The policy debate between the company and the complainants about tax allowances for MLPs spilled 

over into the third question for the briefs, which presupposed that an income tax allowance would 

not be allowed for the pre-KMI ownership period.  The complainants, observed SFPP, asserted late in 

the prefiled testimony process that the 2009 ADIT balance should be treated as “overfunded” and 

amortized back to ratepayers, and that a zero ADIT balance should then be used for past periods up 

to the point when the KMI acquisition occurred in late 2014.26   

SFPP disagreed, stating that the complainants’ prescription was incompatible with FERC’s “stand-

alone income tax” approach and that, assuming the income tax allowance is eliminated from SFPP’s 

cost of service for the MLP period, the ADIT balance should simply be zero from 1988 through 

November 2014. 

 

                                                           
25  The complainants proposed an ADIT balance of approximately $5.3 million, with zero balances for the years 2010-14. 
26  The complainants’ brief contends that the $33.1 million in ADIT as of 2009 that was, in effect, an “advance” from ratepayers for 

future tax liability, but becomes an “overfunded regulatory liability” based on a ruling that MLPs should not be permitted a tax 
allowance (since they do not incur a tax liability at the “entity level”).  This leads the complainants to propose a return of the 
$33.1 million balance to ratepayers.   
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Finally, with respect to the fourth issue, SFPP rejected out of hand the FERC staff position that SFPP 

should reflect bonus depreciation through a post-test-period adjustment.  SFPP stated that a post-test 

period adjustment “cannot have an effect on rates for this proceeding,” and hence FERC should not 

make a ruling on the question.27 

FERC staff defended its position that FERC should set a marker in this case regarding bonus 

depreciation.  Noting that SFPP has opted out of bonus depreciation and thereby chosen to “forgo 

cost-free capital, resulting in an increase to its rate base and the revenue requirement,” staff remarked 

that FERC “has found that it is neither reasonable nor prudent for management to opt out of bonus 

depreciation,” and has accordingly “required that the impacts of bonus depreciation be reflected in 

future rate cases.”28  

However, FERC staff’s witness did not recommend an adjustment to the rates at issue in the present 

proceeding, but only a directive to SFPP to reflect the impacts of bonus depreciation in future rate 

filings.29 

Just and Reasonable Rates and Reparations.  Although these ultimate issues were to be addressed in 

the concluding sections of the briefs, only FERC staff included in its brief a chart depicting its rate 

recommendations. However, the FERC staff chart reflects the “just and reasonable” rate proposals of 

all the parties: 

FERC staff also addressed the general principles governing any order for SFPP to pay reparations for 

past overcollections.  Its brief stated that FERC has “equitable discretion” to direct SFPP to pay these 

amounts for a period beginning two years prior to the filing of the complaint and ending when the 

new just and reasonable rates go into effect.  The measure of the reparations, staff added, is the extent 

to which the past rates collected by SFPP have exceeded those rates found to be just and reasonable in 

the current proceeding. 

Staff then recommended that FERC order SFPP to pay reparations based on this yardstick, adding 

that “currents rates significantly exceed just and reasonable levels.” The complainants concluded 

with the observation that “the precise level of reparations is unknowable at this time,” but referred 

readers to an exhibit for their estimate. 

By Ken Barry KBarry@fosterreport.com 

 

                                                           
27  The complainants did not take a position on this issue. 

28  FERC staff cites for this proposition Midcontinent Indep. Sys. Operator, Inc. and ITC Midwest LLC, 154 FERC ¶ 61,187 at P 43 
(2016); ITC Midwest LLC, 154 FERC ¶ 61,188 at P 61 (2016). 

29  FERC staff notes FERC has recognized that imputing bonus depreciation to the calculation of prior rates could “pose a 
normalization violation” with the IRS. 
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NATURAL GAS RATES AND TARIFFS 

Dominion Cove Point Raises Concerns Over Customer Protests of General Rate 
Case 

In a December 13 filing, Dominion Cove Point LNG, LP (RP17-197) sought to discredit several 

customer attacks on its November 23 general rate case filing, while acknowledging that other 

concerns raised in the protests were garden-variety rate case issues whose resolution could await the 

evidentiary hearing FERC is likely to order.  

DCP’s response came was in a motion to answer30 a group of protests filed on December 5. 31  Then, in 

reaction to DCP’s December 13 answer, two protesting parties filed new comments between 

December 16 and 19.  The flurry ended with DCP, also on December 19, refuting BP Energy Co.’s 

assertion that DCP’s request to extend, without substantive reexamination, the “cooling mechanism” 

in its tariff conflicted with DCP’s representations in 2013 when it sought FERC certification of major 

Cove Point modifications.  

DCP urged summary dismissal of the following issues raised by the protests: 

 Suspension of rate changes. Some protestors asked FERC to suspend the rate components 

DCP wanted to increase while allowing proposed decreases to go into effect without delay. 

DCP countered that FERC precedent requires all component changes (whether up or down) to 

be treated the same way, rather than suspended selectively. 

 Tariff’s LNG Tank Cooling Mechanism.  DCP proposed to extend the life of its tariff’s cooling 

mechanism (allowing it to purchase and allocate the costs of LNG to maintain cryogenic 

freezing temperatures and thus operational readiness).  But some protesters contended that 

this provision should be suspended and given a hard look in light of major changes in the 

LNG terminal’s configuration and function coming in 2017. 

 Gas Quality Waiver Authority. DCP sought a new tariff authority that would grant it 

operational discretion to accept shipper gas that does not conform to its gas quality 

specifications.  This met with a protest that any such waivers should be conditioned on DCP’s 

first obtaining permission from downstream customers.  But DCP countered that its waiver 

proposal was consistent with FERC policy.  

As to the other, more typical rate case issues raised by the protests, DCP said it did not oppose 

addressing them in the evidentiary hearing requested by protestors. 

Accepting All Components of Rates, Without Suspension.  Starting from the premise that its 2016 

rate case proposes an overall decrease in rate schedules FPS-1, -2, and -3 as well as LTD-1, DCP 

contended that, as a matter of policy, FERC should let these revised rates go into effect in full, 

without any piecemeal suspension.   

                                                           
30  DCP acknowledged that answers to protests are not of right under FERC procedures, and may only be accepted as a matter of 

discretion if FERC finds there is “good cause.” It submitted that good cause was present here, to clarify the record and illuminate 
complex issues. 

31  For an article on the customer protests, see, Despite Rate Reduction, Parties Protest Dominion Cove Point Rate Changes, FR No. 
3128, pp. 13-15. 



FOSTER REPORT NO.  3130  January 6, 2017 

22   © Concentric Energy Publications, Inc. 

It emphasized that these rates are composed of two elements –  a reservation charge and a 

commodity rate – and that the increases in the commodity rate were more than offset by the 

decreases in reservation charges.  Yet, the protests of Statoil Natural Gas and Public Service Company 

of North Carolina (PSCNC) urged FERC to suspend the increasing components of these services as 

not shown to be just and reasonable, while accepting and putting into effect the decreasing 

components.   

In response, DCP contended that the protestors’ plea for such selective treatment “ignore[s] 

Commission precedent” because “FERC generally treats ‘all components in a rate schedule in the 

same manner for purposes of acceptance and suspension.’”32 

DCP concludes that FERC should follow its usual policy and put into effect the overall reduced rates, 

without singling out and suspending any of their individual elements. 

Tariff’s Cooling Cost Mechanism.  DCP’s next major disagreement with the protestors concerned 

the cooling mechanism in the GT&C that enables it to recover and allocate the costs of operational 

purchases of LNG to maintain the low temperatures (minus 260 degrees F) required to stay in 

operational condition.  Testimony filed with the rate case, DCP added, explains how the lack of 

regular LNG cargos for the import function of Cove Point makes it “operationally difficult, if not 

impossible” to keep the plant’s cryogenic facilities at an appropriately low temperature. 

DCP noted that the mechanism was previously approved by FERC, was implemented as part of the 

last rate case settlement, and remains no less necessary.  Although the 2011 rate case settlement 

prescribed a 12/31/16 sunset date for the provision, DCP saw little purpose in scrapping it for “an 

entirely new mechanism.” 

Some of the customer protests had raised concerns about the ongoing relevance of the cooling 

mechanism, but DCP dismissed these as non-substantive.  The protests questioned, for example, 

“how long the cooling mechanism ought to remain in effect,” and how DCP’s future facilities33 will 

impact the ongoing need for cooling cargos. 

But these questions are non-germane to the current proceeding, DCP maintained.  “None of the 

protestors have asserted any substantive deficiencies with the current mechanism,” the company 

insisted, or raised any concerns “implying that current and ongoing conditions do not necessitate 

DCP’s ability to make operational purchases LNG” – nor, DCP continued, have they shown that the 

mechanism “leads to any sort of unjust or unreasonable result.”   

Moreover, DCP stressed, the future facilities the protests alluded to won’t be placed into service until 

after the end of the rate case test period. 

DCP therefore requested FERC to reject the protests and allow its proposal to delete the sunset clause 

to go into effect.  It cited as an ally PSCNC, which agreed it makes sense not to suspend a provision 

that, absent the extension, would expire on December 31.   

 

                                                           
32  DCP cited Dominion Cove Point LNG, LP, 135 FERC ¶61,276, P 30; and Transcontinental Gas Pipe Line Co., 140 FERC ¶61,252 at 

PP 27-28 (2012).   
33  The conversion of Cove Point so that it can process LNG exports as well as imports. 
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Gas Quality Modifications.  DCP told FERC it did not oppose exploring in the evidentiary hearing 

its proposed relaxation of its gas quality specifications for carbon dioxide and combined 

nonhydrocarbon gasses.  While it believes it has demonstrated that these modifications are just and 

reasonable, it acknowledged that the concerns raised by several parties – BP, Statoil, and Washington 

Gas Light (WGL) – are best addressed in the rate case process.34   

Gas Quality Waiver Issues.  Finally, DCP countered WGL’s objection to a new tariff provision that 

would enable DCP, in its reasonable discretion and judgment, to waive the tariff’s gas quality 

specifications.   

WGL, while not opposing the waiver idea outright, thought it should be modified to require DCP to 

obtain the consent of directly connected shippers.  It recommended this amendment to give shippers 

“the opportunity to protect their systems from adverse impacts and provide safe service to their 

customers.”  Another modification WGL sought was a restriction in how long such waivers could 

remain in effect, because a long-term change could require further investigation. 

In its December 13 answer, DCP said that its waiver proposal was entirely consistent with FERC’s Gas 

Quality Waiver Policy.35  That policy, according to DCP, does not “mandate that upstream pipelines’ 

gas quality standards require that all gas received” must meet the quality standards of downstream 

entities.  Moreover, DCP observed, a pipeline is responsible only for “the operational integrity of its 

own system, but not the operational integrity of downstream systems.  That is the responsibility of 

the downstream systems.”36 

DCP also contended that its proposed waiver provision contained sufficient protections for 

customers.  It satisfies FERC policy, said the company, in these respects: (1) any waivers must be 

granted in a not unduly discriminatory manner; (2) DCP will not grant a waiver if that action would 

interfere with its ability to maintain prudent and safe operations; and (3) it would not grant a waiver 

if it would adversely affect its ability to provide service to its other customers.   

Accordingly, DCP urged FERC to reject the objections and allow the waiver provision to go into 

effect, without either suspension or modification. 

BP Contradicts DCP’s Claim Future Facilities Not Relevant.  In a proposed reply filed on December 

16 in response to DCP’s December 13 answer, BP sought to undermine DCP’s argument that the 

concerns protestors had raised about continuation of the cooling mechanism were non-substantive 

and irrelevant to the present proceeding.  

That position did not square, BP suggested, with what the company represented to the Commission 

in its 2013 certificate filing proposing to expand Cove Point’s facilities to make it a gas liquefaction 

and export plant.  In that proceeding, DCP had asserted that existing import customers currently 

paying for purchased LNG to keep the facilities cold enough during inactivity spells would benefit: 

“In fact,” said DCP at the time, “DCP’s existing customers will benefit from the proposed Project as it 

relates to the terminal services. For its existing firm import shippers that receive service under Rate 

                                                           
34  It did not, however, voice support for the technical conference suggested by BP and Statoil.  

35  115 FERC ¶61,325 (2006), order on reh’g, 126 FERC ¶61,210 (2009). 
36  DCP cited Natural Gas Pipeline Co. of America, 124 FERC ¶61,034 at P 92 (2008), among other cases. 
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Schedule LTD-1, export activities at the Cove Point LNG Terminal will eliminate the need for 

operational LNG cargos to be used to keep DCP’s facilities cold.”37 

BP therefore reasoned that, since Dominion is currently advising its investors that the export 

conversion project will be operational in late 2017,38 FERC “should not simply ignore this fact, as DCP 

requests.”  Instead, stated BP, the requested extension of the cooling mechanism after 12/31/16 

should not be granted without a full consideration of the issue. 

WGL Takes DCP’s Side on Continuation of Tariff’s Cooling Mechanism.  On December 19, WGL 

weighed in by endorsing DCP’s contention that the GT&C provisions establishing the cooling 

mechanism should be extended as proposed by the company (i.e., by deleting the 12/31/16 sunset 

date).   

WGL’s reasons were technical in nature.  The LDC explained that any suspension or termination of 

the cooling mechanism would entail elimination of the important backstop obligation that is part of 

the cooling provisions.  As part of the last DCP rate settlement, the peaking service shippers  agreed 

to permit Cove Point to use the existing plant liquefier to support LNG tank cooling for the benefit of 

import shippers.  Such use of the liquefier had the effect of reducing the frequency of LNG cargos 

required by the facility to maintain necessary cooling.   

By WGL’s reckoning, the current schedule for the arrival of the next cooling cargo – 8/1/17 – would 

have to be moved up to April 2017 if the tariff’s cooling mechanism provisions were to be suspended 

or terminated.  This fact put BP’s claim that there is “no pressing operational need for cooling cargos” 

in a proper context, said WGL. While the LNG facility should be able to get through this winter 

without disruption, WGL submitted that if the cooling provisions were suspended or allowed to 

expire, there would not be sufficient time to negotiate and secure FERC approval of a replacement 

provision before the next cargo is needed. 

WGL did agree with BP that the major facility configuration changes on the horizon, including the 

construction of a new, larger liquefier for export shippers, will ultimately bring about a replacement 

of the current arrangement.  But it feels it would be a “waste of administrative resources” for the 

parties and the Commission to develop an interim replacement provision.  Rather, continuation of the 

status quo, WGL believes, “would ensure a smooth transition to any replacement arrangement” 

without interruption of Cove Point’s import capability. 

Accordingly, WGL recommended that FERC accept DCP’s tariff sheets on this issue and “allow the 

parties to either negotiate or litigate over the future provisions that will apply to this aspect of Cove 

Point’s operations.” 

DCP’s Rejoinder to BP.  Finally, December 19 also saw the filing by DCP of a proposed response to 

BP’s limited reply of December 16.  The new DCP pleading covered similar ground to that of WGL, in 

highlighting the critical role the tariff’s cooling mechanism plays in spacing out the number of LNG 

cargos needed to support the little-used import capability. 

Taking aim at BP’s no pressing need assertion, DCP charged that BP’s reply “completely ignores half 

of the provisions included in the cooling cargo mechanism.”  That provision, DCP underscored, not 

only enables DCP to “require import shippers to bring in cooling cargos,” but also controls the use 

                                                           
37  The quote is presented in BP’s reply as an excerpt from DCP’s Certificate Filing in CP13-113. 
38  BP cites Dominion Midstream Partners’ latest SEC Form 10-Q for this proposition. 
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and allocation of the costs of utilizing DCP’s liquefier to support cooling – benefiting import shippers 

by reducing the frequency of LNG cooling cargos. 

DCP warned that without the current tariff mechanism in place, “the cryogenic state of the facilities 

will be placed in jeopardy.”  

DCP also termed “baseless” BP’s implication that DCP’s eagerness to continue the cooling 

mechanism beyond its sunset date was at odds with the company’s representations in seeking FERC 

certification for the repurposing of Cove Point to develop LNG liquefaction and export functionality.   

First, DCP reiterated its prior assertion that the anticipated late 2017 startup of export operations, 

being beyond the test year for the 2016 general rate case, is not relevant, pursuant to the 

Commission’s regulations.   

“More importantly,” DCP said, BP’s contention blatantly ignores FERC’s order culminating the 

certification proceeding, CP13-113.  In that 2014 order, notes the company, FERC “agreed with DCP’s 

suggestion” that it address tariff issues stemming from the new project relating to existing customers 

through a separate NGA Section 4 filing, which the Commission ordered DCP to submit “30 to 60 

days before the in-service date of the project.”   

DCP concluded the pleading by stating that it fully intends to follow the Commission’s directive in 

CP13-113 and submit a Section 4 filing 30 to 60 days before the converted facility commences 

operations.  The filing would present “tariff modifications [that] will include any changes that will be 

required in the provisions concerning the cooling cargo mechanism and the allocation of fuel 

retainage, electric costs, and boil-off.” But, the company cautioned, the “current proceeding clearly is 

not the appropriate forum” to delve into these issues. 

 Background.  In its 11/23 general rate case filing under Section 4 of the Natural Gas Act (NGA), DCP 

emphasized that it “continues to face significant operational and commercial risks” at its Cove Point 

LNG facilities, which include onshore and offshore assets as well as a related natural gas 

transmission pipeline.  DCP also stressed it was proposing an overall decrease in its rates (designed 

to collect an annual revenue requirement of $140.2 million), notwithstanding that some individual 

rate components (particularly commodity charges) were set to increase.39  

The Cove Point facility, DCP explained, was originally designed to import LNG, and it expanded that 

import capacity in increments between 2006-2011 at the request of its import customers.  However, 

the “rapid development of shale gas,” the company noted, has led to steep declines in the projected 

use of import capabilities.40  These market conditions, DCP underscored, “significantly impact its 

risk.” 

By late 2017, following a new round of major facility modifications, DCP plans to offer LNG 

liquefaction and export services at the location.  But for the present, the company continues to offer 

import-related LNG handling and gas transportation services along with storage/peaking services.  

These services and associated rate schedules include: (1) peaking services (FPS -1, -2, and -3); (2) LNG 

                                                           
39  The filing also proposed increases its interruptible tanker discharging service and authorized overrun rate under several rate 

schedules; but it pointed out that no customer had used these services since its last rate case and hence there should be no 
impact. 

40  The company says it has received only five commercial cargoes of LNG in the last five years. 
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tanker discharging service (LTD-1 and -2); and (3) firm, interruptible, and authorized overrun gas 

transportation services (FTS, ITS, and OTS).   

DCP pointed out that, while it is experiencing cost of service increases for firm and interruptible gas 

transportation and certain components41 of its LTD-1 and LTD-2 service, it was electing to forgo 

seeking rate increases on these items for now.   

The timing of DCP’s Section 4 rate case filing was dictated by a settlement in its 2011 dockets,42 

pursuant to which it agreed to file a new general rate case in time for rates to be effective by 1/1/17.  

That settlement specifically affected the lifespan of the tariff’s cooling mechanism; it was given a 

sunset date of 12/31/16 when it was initiated five years ago.  Both DCP’s initial filing and its 

December 13 answer to the protests underscored that: (1) the mechanism is still operationally needed; 

and (2) the only proposed changes to the status quo are to delete the sunset clause and update the 

rate and references in Section 36 of its GT&C.43 

Yet another point reiterated in DCP’s 12/13 answer to the protests was that certain rates44 in which it 

was proposing an increase should have no impact on its actual revenues or its customers’ costs, 

simply because “no customer has used these services since DCP’s last rate case.” 

By Ken Barry KBarry@fsoterreport.com 

 

NATURAL GAS PROJECTS 

FERC Issues Order Authorizing Golden Pass LNG Project and Pipeline to 
Proceed 

FERC on December 21 approved the planned $10 billion Golden Pass LNG project and related 

pipeline expansion to be built to serve the existing LNG facility in Sabine Pass, Texas.  

The order granted Golden Pass LNG Products LLC (CP14-517) and Golden Pass Pipeline LLC (CP14-

518) the requested authorizations to site, construct, and operate the proposed Golden Pass LNG 

liquefaction/export terminal and related pipeline expansion under Natural Gas Act (NGA) Sections 3 

and 7(c), respectively.  

Project proponents on 11/8/16 asked FERC to act on their application, initially filed on 7/7/14.45  The 

sponsors, Qatar Petroleum International LLC, and ExxonMobil Corp., sought assurance that a 

decision would come before the end of the year.  

                                                           
41  The transmittal letter described this as the incrementally priced “Incremental Port Facilities” component. 
42  RP11-2136 and RP11-2137. 

43  GT&C stands for General Terms and Conditions. 

44  This group included the authorized overrun rates in included in peaking services FPS-1, -2, and -3 and LTD-1 and the 
interruptible LNG tanker discharging service under LTD-2. 

45  See, Golden Pass Prompts FERC to Act on LNG Project Applications, FR No. 3123, pp. 23-24. 
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The pipeline expansion would add compression facilities and looping to the existing Golden Pass 

Pipeline to make it bi-directional and capable of transporting up to 2.5 Bcf/d of natural gas to the 

export terminal project, where it would be liquefied and shipped abroad.   

The NGA Section 3 and 7(c) certifications were made subject to several conditions. 

Like many of the recent LNG liquefaction-export projects at coastal U.S. sites, Golden Pass LNG 

began as an LNG import facility.  In 2005, FERC granted authorization under NGA Section 3 for the 

company to construct and operate an LNG import complex, including a berthing structure, vessel 

unloading facilities, and five LNG storage tanks plus associated infrastructure.  The same order 

authorized construction of the Golden Pass Pipeline to presumably transport the imported and 

regassified LNG to domestic U.S. markets.   

But with gas market conditions changing dramatically, the import facilities have not been utilized 

since 2011. 

The proposed LNG terminal modifications include construction of three liquefaction trains, each with 

a production capability of 5.2 million metric tons per annum (MTPA) of LNG, totaling 15.6 MTPA.  

The plant design also includes feed gas treatment facilities and a 200-250 MW self-generation plant to 

power the liquefaction trains and other facilities at the complex.  

The storage tanks, berths, and other related facilities constructed to serve the import terminal will still 

be used, with some modifications at the repurposed complex, and the facility would retain its ability 

to import LNG, should market conditions change. 

In September 2012, the U.S. Department of Energy (DOE) authorized the Golden Pass export terminal 

project to export up to 15.6 MPTA of LNG annually (equivalent to 740 Bcf of natural gas) to countries 

with which the U.S. has a free trade agreement.  The company moreover has pending at the DOE an 

application to export LNG to other nations with which the U.S. permits LNG trading. 

Upgrades to the Golden Pass Pipeline.  The pipeline capacity upgrade project, estimated to cost $383 

million, will include three new compressor stations and about three miles of new 24-inch diameter 

pipeline looping adjacent to the existing Golden Pass Pipeline in Calcasieu Parish, Louisiana.  The 

looping would be installed between surface facilities operated by Texas Eastern Transmission Co. 

(TETCO) and Tennessee Gas Pipeline Co.   

The three new compressor stations would consist of: 

 two 5583 hp compressors at an in interconnection with Natural Gas Pipeline Co.’s system in 

Jefferson County; 

 two 8997 hp compressors near the interconnection with AEP Texoma’s pipeline system in 

Orange County, Texas; and 

 five 15,128 hp and two 8475 hp compressors near the interconnection with the TETCO 

pipeline system in Calcasieu Parish, Louisiana. 

Various modifications and upgrades to permit bi-directional flows will also be made to five of the 

pipeline’s existing interconnects.    
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The pipeline will provide firm and interruptible transportation service under new Rate Schedules FT-

2 and IT-2, charging as its recourse rate the currently effective rates under Rate Schedules FT and IT.  

The filing sought a predetermination that Golden Pass may roll in the costs of its expansion into 

system rates when it files a future NGA Section 4 rate case. 

The entire new capacity of 2.5 Bcf/d was allocated following an open season to ExxonMobil Titan 

Gas Supply Inc. (Titan).  Initially, Titan had committed through a letter of intent to 2.4 Bcf/d.  

Subsequently, when no other party submitted a bid in the open season, it agreed to take the entire 2.5 

Bcf/d of newly created capacity at Golden Pass Pipeline’s recourse rates for a 25-year term. 

A lone protest to the LNG terminal and pipeline project was submitted by the Sierra Club, which 

claimed the proposed facilities were not in the public interest and would cause both environmental 

and economic harm.   

The LNG Export Facilities and FERC’s Analysis of Public Interest. The criterion under NGA 

Section 3 for approval of an LNG terminal project is whether the proposal “will not be inconsistent 

with the public interest.” The Sierra Club challenged whether the Golden Pass project would be 

consistent with the public interest by asserting that its construction and operation would:  

 increase domestic gas prices; 

 decrease domestic employment; 

 result in direct, significant adverse environmental impacts from construction and operation of 

the terminal and associated infrastructure; and 

 cause indirect adverse environmental impacts from the induced gas production and 

consumption. 

FERC said it would not address the Sierra Club’s charge of economic harm from the increased export 

activity, noting the task of analyzing the economic aspects of enhanced LNG exportation falls to the 

DOE. Apart from the distinct regulatory functions of FERC and the DOE, the DOE already approved 

the export of LNG from Golden Pass in the quantities proposed, the order noted. 

As to environmental impacts, FERC underscored that the site on which the export facilities are to be 

constructed was previously the subject of an environmental impact statement (EIS), when it was 

authorized for the construction of LNG import facilities; hence, “much of the land in the area was 

previously disturbed.”  

The EIS prepared for the major modifications to the existing LNG complex concluded that 

environmental impacts are not expected to be significant and can be further mitigated with 

appropriate measures. The EIS recommended such measures, and the December 21 order adopted 

them. 

Accordingly, the Commission found that the LNG export terminal project met the Section 3 statutory 

standard. 
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Need and Public Interest Findings for the Pipeline Facilities.  Separately, FERC assessed whether 

the related upgrades to the existing Golden Pass Pipeline met the broad NGA Section 7(c) standards 

of need and public interest by using the criteria and framework of its Certificate Policy Statement46 to 

weigh the expected public benefits against potential adverse consequences. 

At the threshold, FERC concluded that existing customers would not subsidize the pipeline project 

because Golden Pass was proposing to charge existing rates for new service, and the anticipated 

revenues from the new service would more than cover the incremental costs of the upgrades. 

This favorable conclusion was reinforced by the fact that no existing customers intervened to raise 

any concerns about the impact of the project on service, nor had any customers of other pipelines in 

the area raised any red flags.  

Second, FERC concluded that the pipeline would have only minimal adverse effects on landowners 

and communities where the new facility construction would take place.  Again, the project’s new 

facilities would not impinge on any “greenfield” acreage: the three miles of looping would be on or 

adjacent to existing pipeline rights-of-way, and new compressor facilities would be built on land 

already zoned for commercial or industrial development.  Moreover, no landowner or community 

groups opposed the project. 

In short, the decision found that the benefits the proposed project will provide and the minimal 

adverse impacts supported a finding that the public convenience and necessity required approval of 

the Golden Pass pipeline expansion. 

Rates.  The order’s discussion of rates for the project’s new transportation services (FT-2 and IT-2) 

moving gas in a north-to-south direction to the liquefaction/export terminal was notably brief. 

Because the new services would produce more revenue that the incremental cost of the expansion, it 

was appropriate for the pipeline to charge existing rates rather than incremental rates, under FERC’s 

policy of requiring rates for expansion services to be the greater of rolled-in or incremental rates. 

Likewise, given that the first year’s incremental revenues from the expansion were expected to be 

about $92.6 million versus an incremental first-year cost of service of about $69.3 million, FERC was 

able to grant Golden Pass’s request for a predetermination of rolled-in rate treatment.47 

Golden Pass Pipeline also proposed to charge, in addition to its existing heater fuel and lost and 

unaccounted-for retainage factor, an incremental electric and gas compressor fuel reimbursement 

component for services under new Rate Schedules FT-2 and IT-2,48  as the current system does not 

use compression.   

While FERC approved the new fuel components as requested for services under new Rate Schedules 

FT-2 and IT-2, it drew the line at the company’s proposal to assess such a charge for service at 

alternative points of delivery and receipt (i.e., outside the shipper’s primary path) under existing Rate 

Schedules FT-1 and IT-1.  The order explained that an NGA Section 7 proceeding is not the 

appropriate vehicle to effect a change in rates for existing service.  The rejection was without 

                                                           
46  Certification of New Interstate Natural Gas Pipeline Facilities, 88 FERC ¶ 61,227 (1999), order on clarification, 90 FERC ¶ 61,128 

(2000), order on clarification, 92 FERC ¶ 61,094 (2000). 

47  However, FERC required Golden Pass to keep separate books and accounting of costs from the project, to deal with any changed 
circumstances. 

48  The charge would also apply to backhauls requested by shippers under FT-1 or IT-1. 
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prejudice to Golden Pass seeking the same rate adjustment in a future, limited NGA Section 4 

proceeding.  

Anchor Shipper Benefits for Titan.  Golden Pass Pipeline’s application also sought FERC’s approval 

of special benefits negotiated with the project’s anchor shipper, Titan, as well as deviations from the 

pipeline’s pro forma firm transportation agreement negotiated with Titan.  The anchor shipper 

benefits were that there would be no proration of the contract quantity Titan sought as a result of the 

open season; and at the conclusion of the primary 25-year term, Titan would have the option to 

extend the contract by two additional 10-year terms.   

The deviations from the pro forma agreement included: 

 “whereas” clauses that provided context for the agreement, describing the precedent 

agreement and the transaction between Titan and the pipeline; 

 a memorialization of the need for regulatory approval of the construction and operation of the 

pipeline; 

 a notation that the date of commencement of service depends on Golden Pass receiving 

authorization for the commencement of service; and 

 a statement that the firm transportation agreement supersedes the precedent agreement. 

While the order found the non-conforming terms were material deviations, it quickly added that they 

are permissible because they do not present a risk of undue discrimination, do not result in any 

customer receiving a different quality of service, and do not affect the operational conditions of 

providing service.49 

With respect to the anchor shipper benefits, FERC found them reasonable and approved them. 

Pipeline’s Reservation of Capacity for Project Testing and Phase-in.  Another unusual feature was 

Golden Pass Pipeline’s request for a temporary waiver of the Commission’s standard policies for 

allocating and reserving capacity in order for its affiliate, the Golden Pass LNG terminal, to conduct 

testing and commissioning of its liquefaction facilities as they come online. 

Initially, this special request would call for Golden Pass Products, the owner/operator of the LNG 

plant, to reserve all the newly created capacity on the Golden Pass Pipeline, enabling it to receive 

what is termed commissioning gas.  Once the first of the three Golden Pass liquefaction trains came 

into commercial service, that capacity reservation would be decremented by one-third and the 

contract shippers would take that portion of the capacity.  As the second and third trains went into 

commercial service, the plant’s commissioning gas reservation would similarly be decremented by 

additional thirds until the firm contract shippers had assumed all the pipeline capacity – a process 

estimated to take about 18 months. 

 

                                                           
49  FERC did issue a standard directive requiring Golden Pass to file an executed copy of the non-conforming service agreement 

between 30 and 60 days prior to commencing service identifying all non-conforming language. 
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The order concluded that the pipeline’s waiver request to facilitate pre-commercial testing of the 

LNG plant was consistent with existing policy that allows pipelines to reserve capacity temporarily.  

The policy, FERC added, is designed to ensure there are safeguards to prevent the pipeline from 

exercising market power.50   

Environmental Aspects.  The Commission’s environmental analysis consumed the largest part of the 

order.  FERC first noted that the environmental review began in May 2013, when it granted the 

developers’ request to use its pre-filing process (PF13-14) and gained more momentum when, in 

September of that year, it issued a notice of intent to prepare an Environmental Assessment.  

Eventually the Commission staff conducted a full-blown environmental review in collaboration with 

other federal agencies, producing a draft and final Environmental Impact Statement (EIS) in 

accordance with National Environmental Policy Act (NEPA).    

The draft EIS was issued on 3/25/16, and the order describes the public input process that ensued. 

On 7/29/16, FERC staff issued its final EIS addressing the full range of environmental, cultural, 

aesthetic, and safety issues. 

While the final EIS found that the project was not without some adverse environmental impacts, 

these impacts would be reduced to less-than-significant levels assuming Golden Pass complies with 

its own proposed mitigation measures and the FERC staff’s recommendations – embodied in some 83 

Environmental Conditions appended to the December 21 order.  

The order expands in considerable detail on the major issues the EIS addressed, citing specific public 

comments and FERC’s responses to the validity of the concerns, including the mitigation measures.  

The issues run the gamut from water resources to wetlands, air and noise, reliability and safety, and 

cumulative impacts, including unrelated actions that affect the project area, as well as indirect 

impacts. 

The Sierra Club’s comments had assailed the draft EIS for failing to address indirect effects the 

environmental group attributed to the LNG project.  The effects envisaged by the Sierra Club 

included increased upstream natural gas production, increasing gas prices that cause more switching 

to coal burning for electricity generation, and the increased combustion of regassified LNG around 

the world due to the project’s export activities.   

The Sierra Club was not alone in this regard.  The U.S. Environmental Protection Agency (EPA) 

submitted comments to both the draft and final EIS urging the Commission to “discuss the potential 

indirect effects of the projects in regards to future natural gas production and development activities 

‘at a conceptual level’”51 and to include a discussion of greenhouse gas (GHG) emissions from the 

life-cycle of natural gas production, transportation, and combustion.  Finally, the EPA cited the 

CEQ’s52 encouragement to federal agencies to attempt to quantify reasonably foreseeable “direct and 

indirect GHG emissions” association with an action. 

Citing its similar findings in previous proceedings, FERC held that the diverse upstream and 

downstream effects of LNG export activity are not caused by actions such as its approval of the 

Golden Pass LNG complex, nor are they a “reasonably foreseeable consequence” of such approval.  

In support, it cited several 2016 decisions of D.C. Circuit Court of Appeals holding that (1) NEPA 

                                                           
50  As an example, FERC noted that it has allowed pipelines to reserve capacity for a future open season to be held within a 12-

month period, as part of a realistic expansion plan. 

51  The EPA recommended that FERC incorporate a study by the DOE regarding LNG export activity. 
52  CEQ is the acronym for the federal Council on Environmental Quality. 
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requires examination only of impacts with a “close causal relationship” to the project under review; 

and (2) the DOE’s regulatory approval of LNG exports discharges the Commission from being the 

“legally relevant ‘cause’ of the effect.”53 

FERC also reiterated its position that, even if it is supposed that there is a “causal relationship” 

between approval of an LNG liquefaction/export plant and upstream production, downstream 

combustion, or utilities switching to coal, where and when these activities would occur falls in the 

realm of speculation. 

EPA’s Comments After Final EIS.  The order discusses comments EPA filed on September 16, 2016 

on the final EIS, touching on “environmental justice, cumulative impacts, wetland impacts, and GHG 

emissions.”  In each instance, FERC concluded that the new concerns raised by EPA either were 

addressed in the final EIS, will be addressed in the environmental conditions to the authorization or 

in subsequent required filings by the applicant, or do not represent significant impacts.54 

In sum, the Commission concluded that the project is an environmentally acceptable action if 

constructed and operated in accordance with the conditions outlined in the final EIS and the 

authorizations under NGA Sections 3 and 7(c) granted in the order. 

By Ken Barry KBarry@fosterreport.com 

Sierra Club, Others Protest Intrastate Proposal for Valley Crossing Pipeline to 
Mexico 

Asserting that Spectra Energy Corp. subsidiary Valley Crossing Pipeline LLC is trying to evade 

interstate jurisdiction by operating its planned 165-mile natural gas pipeline in Texas as an intrastate 

facility, the Sierra Club and landowners have protested the project (CP17-19) at FERC. 

Valley Crossing is trying to avoid federal oversight of the environmental requirements for a project to 

send up to 2.6 Bcf/d to Mexico to fuel power generation facilities of the Comision Federal de 

Electricidad (CFE), and FERC should reject the project, the protestors said in filings submitted 

December 22 and December 23.  

Certificate Application Argument. They argued that Valley Crossing should have to file a Natural 

Gas Act (NGA) Section 7 certificate application for the entire pipeline project and be subject to an 

environmental impact statement (EIS) review under the National Environmental Policy Act (NEPA). 

The limited authority sought by Valley Crossing for about 1,000 feet of 42-inch diameter pipeline at a 

border-crossing facility to be added offshore in the Gulf of Mexico is a clear attempt to have only 

partial federal oversight of the broader project, Sierra Club said.  

With plans to send so much gas to Mexico, FERC should require an EIS for the entire 165-mile length 

of the Valley Crossing Pipeline, and allowing the project to be designated as an intrastate facility not 

subject to federal review would be “a misdeed on the part of the agency,” a collection of landowners 

on South Padre Island, Texas, told FERC. 

                                                           
53  The order cites as leading cases: Sierra Club v. FERC, 827 F.3d 36 (D.C. Cir. 2016); Sierra Club v. FERC, 827 F.3d 59 (D.C. Cir. 

2016); and EarthReports, Inc. v. FERC, 828 F.3d 949 (D.C. Cir. 2016). 

54  The order also briefly addresses post-final EIS comments by the Louisiana Department of Wildlife and Fisheries and the U.S. Fish 
and Wildlife Services – Louisiana. 
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Avoiding Federal Oversight. FERC has rejected other attempts to avoid federal oversight through 

the provision of service under Section 311 of the Natural Gas Policy Act (NGPA), as Valley Crossing 

is looking to accomplish, and the Commission should do the same with Valley Crossing, Sierra Club 

said. The group pointed to a case involving Egan Hub Partners,55 where FERC held that construction 

of facilities to be used for service under NGPA Section 311 may constitute construction of interstate 

facilities subject to the NGA. 

Section 3 Application. When it filed its 11/21/16 application at FERC, Valley Crossing sought 

approval under NGA Section 3 to connect the short border-crossing facilities with the planned 

intrastate pipeline in Texas and a third-party pipeline at the U.S./Mexico boundary in offshore 

waters. The third-party pipeline is going to be built by Infraestructure Marina del Golfo, S. de R.L. de 

C.V. (Marina), with Marina owning and operating the facilities on the Mexican side of the border, 

which would include a 500-mile pipeline from the boundary in offshore waters to a point in Tuxpan, 

in the state of Veracruz, Mexico. 56 

Valley Crossing intends to build a 165-mile intrastate pipeline in Texas and into offshore waters of 

Texas to connect with the offshore border-crossing facilities, and once that pipeline is built and in 

service, Valley Crossing would apply to FERC to provide interstate service under NGPA Section 311 

and Part 284, Subpart C, of FERC’s regulations.  

Valley Crossing, which currently does not own any pipeline facilities, sought the NGA Section 3 

authorization and a Presidential Permit under Subpart C of Part 153 of FERC regulations for the 

border-crossing facilities, adding that it also will seek export/import authorization from the U.S. 

Department of Energy. 

In addition to the NGA Section 3 authorization sought for the border-crossing project, FERC was 

asked to find that the Valley Crossing system upstream of the border-crossing in Texas is 

nonjurisdictional and that there is not sufficient federal control over the nonjurisdictional facilities to 

warrant FERC conducting an NEPA review of the entire Valley Crossing system.  

In previous cases where FERC approved NGA Section 3 authorizations and a Presidential Permit for 

a discrete portion of border-crossing facilities as part of a larger project to import or export gas, it has 

noted that the larger portion of such projects may be jurisdictional or exempt from NGA jurisdiction 

if it will be used for gathering or intrastate transportation service, Valley Crossing said.   

Valley Crossing plans to build and operate a header system of more than 5 Bcf/d near the Agua 

Dulce Hub in Nueces County, Texas, as well as the 2.6 Bcf/d pipeline extending from that header to a 

connection with the border-crossing facilities, Spectra said in a 6/13/16 statement describing the 

project. 

Valley Crossing told FERC that its system initially will only transport Texas-sourced gas under the 

jurisdiction of the Railroad Commission of Texas, and after being in service would transport gas in 

interstate service under NGPA Section 311.   

 

                                                           
55  73 FERC ¶ 61334 (1995). 
56  See, Spectra’s Valley Crossing Files Application for Border-Crossing Facilities with Mexico, FR No. 3126, pp. 6-8. 
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Interstate Service. But the information provided by Valley Crossing indicates that the pipeline will 

provide interstate service from the beginning, as several of the proposed pipeline connections in 

Texas are with existing interstate pipelines, Sierra Club said. That alone dictates that FERC must 

exercise jurisdiction over the entire pipeline under NGA Section 7, the group said.  

Even if Valley Crossing can demonstrate that the pipeline will not provide interstate service initially, 

its plan to provide interstate service after beginning operations is enough to place it under FERC’s 

oversight through NGA Section 7, Sierra Club said. The NGA must be interpreted broadly, to block 

efforts to circumvent the statute, while NGPA Section 311 provides a limited exception to NGA 

jurisdiction that should be interpreted narrowly.  

Section 311 Exception. The NGPA Section 311 exception was crafted for a specific situation – to avoid 

duplicative infrastructure, yet Valley Crossing’s proposal has nothing in common with that situation, 

Sierra Club maintained. The company is not an existing intrastate pipeline and it has no existing 

infrastructure.  

FERC has rejected other attempts to use NGPA Section 311 service to avoid NGA jurisdiction and 

those cases provided stronger support for NGPA Section 311 service than Valley Crossing, Sierra 

Club said. In Louisiana Gas System Inc.,57 FERC denied the NGPA Section 311 arguments even though 

the addition of interstate service required changes in the physical configuration of a facility, such that 

the applicant – unlike Valley Crossing – could provide assurance that the project would be physically 

incapable of providing NGPA Section 311 service until it was authorized to do so. 

And in the Egan Hub Partners case, involving an existing intrastate pipeline company building a gas 

storage facility, FERC found that the storage facility’s connection to the interstate pipeline network 

created NGA Section 7 jurisdiction, Sierra Club continued.  

The courts have held that FERC cannot interpret NGPA Section 311 as a means by which pipelines 

could structure gas transportation to take place outside of FERC’s NGA Section 7 jurisdiction, Sierra 

Club said. 

Valley Crossing’s plan to build a pipeline for intrastate service only to then transform that pipeline 

for interstate service “is simply a transparent attempt to abuse section 311 to avoid FERC section 7 

jurisdiction over the entire pipeline,” the group said.  

FERC’s review under NEPA of the border-crossing project must consider the direct, indirect, and 

cumulative effects of the entire 165-mile pipeline, Sierra Club asserted. It told FERC that it would 

comment on those effects during the NEPA process, but for the time being it wants assurance that the 

environmental effects will be considered under FERC’s NGA authority. 

Several landowners filed comments asking FERC to reject the Valley Crossing project due to 

community opposition along the pipeline route and harm that the pipeline would cause, including 

impacts on sensitive habitat critical to endangered species and species important to commercial and 

recreational fishing.  

By Tom Tiernan TTiernan@fosterreport.com 

                                                           
57  73 FERC ¶ 61,161 (1995). 
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FERC Approves Texas Eastern Abandonment of Offshore Facilities in Gulf of 
Mexico 

Texas Eastern Transmission LP can abandon its Line 41-B and a few other facilities in the Gulf of 

Mexico following a producer’s bankruptcy proceeding, FERC said in a December 20 order (CP17-7). 

Texas Eastern’s 10/31/16 request, which was prompted by the bankruptcy case of producer Black Elk 

Energy Offshore Operations LLC, was not challenged or protested, FERC noted.  

The facilities to be abandoned include: Line 41-B, a 20-inch diameter supply lateral that extends 17.4 

miles from Texas Eastern’s platform in West Cameron Block 272 to a platform owned by Black Elk 

Energy Offshore in East Cameron Block 16; Texas Eastern’s metering and regulating (M&R) station 

71474, which is on Black Elk Energy Offshore’s platform; the receipt point and gas measuring 

equipment at M&R station 73548, which is on a different producer’s platform in East Cameron Block 

157 at mile post 8.7 on Line 41-B; and related appurtenant facilities. 

The abandonment project is required due to a September 2015 ruling by the U.S. Bankruptcy Court 

for the District of Texas that directed Black Elk Energy Offshore, the debtor in the bankruptcy 

proceeding, to remove several of its structures in the Gulf of Mexico and to abandon the production 

platform with M&R station 71474 connected to Line 41-B, Texas Eastern said in its application. 

Texas Eastern sought to abandon in place Line 41-B after using a subsea pig, filling the line with 

seawater and cutting and capping the line and burying it under three feet of sandbags. It plans to 

remove the facilities at its M&R station 71474, remove its electronic gas measuring equipment at 

M&R station 73548, abandon the receipt points at both M&R stations and remove platform piping at 

West Cameron Block 272 and East Cameron Block 160.   

The abandonment was sought under Section 7(b) of the Natural Gas Act (NGA) and Part 157 of 

FERC’s regulations, and Texas Eastern’s application included accounting treatment to retire a gas 

plant in service and costs related to the abandonment.58 

The Bureau of Safety and Environmental Enforcement is the agency that administers offshore federal 

properties, and Texas Eastern on 10/12/16 received BSEE’s approval to decommission the facilities, 

Texas Eastern told FERC. 

All of the facilities have not been used to provide service to any Texas Eastern shippers for more than 

one year, and their abandonment will eliminate the need for future operating and maintenance 

expenses, FERC said in the order.  

Section 7(b) of the NGA allows a pipeline to abandon jurisdictional facilities following an 

examination by FERC, with the criteria to be used by the Commission including the potential to 

impact existing services, FERC pointed out. The proposed abandonment will not affect the 

operational capabilities of Texas Eastern downstream of Line 41-B and no existing pipeline customers 

would be adversely affected, with no impact on current pipeline rates. 

“In view of these considerations, the abandonment as proposed is required by the public convenience 

and necessity,” FERC said. 

                                                           
58  See Texas Eastern Files Application to Abandon Offshore Lateral in Gulf of Mexico, FR No. 3122, pp. 18-19. 
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An environmental review of the proposal concluded that the project qualifies as a categorical 

exclusion from the requirement to prepare an environmental impact statement under FERC’s 

regulations, according to the order.  

Texas Eastern was directed to notify FERC environmental staff of any environmental noncompliance 

identified by any state, federal or local agency associated with the abandonment plan.  

The pipeline also was instructed to notify FERC within 10 days of the date of the abandonment of the 

facilities.  

By Tom Tiernan TTiernan@fosterreport.com 

Environmental Groups Ask FERC Not to Grant TGP a Notice to Proceed for 
Susquehanna West Project, FERC Denies Request 

Three environmental intervenors59 continued their campaign to halt Tennessee Gas Pipeline Co.’s 

(TGP) incremental progress in constructing the Susquehanna West Project (CP15-148) while their 

own request for a rehearing of FERC’s 9/6/16 certification order authorizing the project remains 

pending. 

The environmental groups’ latest attempt to slow down TGP came in the form of a 12/20/16 

response to TGP’s 12/14/16 request to FERC to issue a Notice to Proceed with all remaining 

construction activities for the 8.1-mile, 36-inch diameter pipeline looping project plus associated 

compressor station upgrades.60 With TGP requesting Commission action on its request by December 

28, the environmental groups said that FERC must deny the request.  

The intervenors were concerned that 4.1 miles of the proposed new looping would be in an area of 

the Tioga State Forest, in Tioga County, Pennsylvania, that, according to their 12/20/16 filing, has 

steep slopes particularly susceptible to landslides.  Coupling this sensitive topography with the fact 

that the area is drained by streams “designated high-quality, cold-water fisheries,” they charged that 

TGP has “a documented history of damaging streams in this region” during the construction of 

similar projects.61  

On January 3, FERC issued an order denying the environmental groups’ request for a stay.62 The 

Commission explained that the environmental groups failed to substantiate claims of irreparable 

environmental harm. The Commission noted that it has not yet considered the merits of petitions for 

rehearing, and said that it is up to TGP to decide if it wants to take the risk of proceeding with 

construction if the Commission’s initial decision is revised or reversed, or overturned on appeal. 

FERC’s Office of Energy Projects on January 4, granted TGP’s 12/14/16 request to begin construction.   

                                                           
59  The environmental groups are the Sierra Club, the Allegheny Defense Project, and the Damascus Citizens for Sustainability. 

60  The project is to be built in Tioga County, Pennsylvania, adjacent to TGP’s 300 Line.  See, FERC Approves Tennessee’s $156.4 
Million Susquehanna West Project, Rejects Protestors’ Requests to Consolidate Certificate Proceedings, FR No. 3114, pp 27-29. 

61  To support this claim, the pleading cites the intervenors’ previous comments on FERC’s Environmental Assessment for the 
project, which included a press release memorializing an $800,000 settlement with the Pennsylvania Department of 
Environmental Protection for multiple violations of the state’s Clean Streams Law. 

62  158 FERC ¶ 61,002. 
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Interplay with Request for Rehearing.  Much as in their previous motion for a stay filed by the same 

environmental groups in mid-November,63 the intervenors allege that the pipeline, with FERC’s 

cooperation, is engaging in an end-run around the intervenors’ request for a rehearing of the 

September 6 order certificating the project under Section 7(c) of the Natural Gas Act.   

The Commission, they note, has issued a tolling order extending its statutory time to act on the 

rehearing request.  In its Environmental Assessment, FERC had concluded there would be no 

significant impact, provided the pipeline satisfied the environmental conditions of the certificate.  

However, the environmental groups begged to differ in their rehearing request, advancing claims of 

insufficiency in FERC’s NEPA64 compliance assessing the impacts of the project.   

The 12/20/16 filing says that a “scenario is playing out here” under which FERC’s tolling order 

indefinitely delays the time for the agency to consider the intervenors’ rehearing request – a practice, 

they add, that “routinely allow[s] pipeline companies to construct their projects while preventing 

aggrieved parties from obtaining judicial relief.”  The intervenors observe that FERC has already 

authorized TGP, via an earlier Notice to Proceed, to commence construction activities on one of the 

project’s compressor stations.   

The environmental groups have tried to counteract the dual effect of the tolling order and the serial 

requests for notices to proceed65 with their November 18 motion to stay construction; but to date, 

they observe in the present filing, FERC has not responded to the motion.   

The company’s second request to proceed – covering “all remaining Project facilities, including 

construction of the approximately 8.1-mile pipeline loop” – would, the intervenors’ latest pleading 

asserts, cause irreparable harm to their members’ interests.  They accordingly stress that FERC must 

deny TGP’s further request to proceed “until such time that it grants or denies Intervenors’ request 

for rehearing,” in order to preserve the status quo and prospective jurisdiction of the U.S. Court of 

Appeals. 

Time of the Essence for TGP.  The intervenors also question the necessity for TGP’s request that 

FERC grant a further notice to proceed by December 28.  They observe that the company’s 

construction schedule does not envision mobilization and training for the pipeline facilities until 

1/10/17 at the earliest, or for additional compressor station work until February 15 and April 3. This 

leads the intervenors to conclude TGP’s request for notice to proceed on its remaining facilities is 

decidedly premature. 

They moreover imply that, if TGP’s request to proceed signals a departure from its previously 

approved implementation plan, the company must file a revised construction schedule. 

Delayed Filing of Biweekly Reports.  The intervenors’ pleading also suggests another ground for 

FERC to hold off on granting the pipeline’s request to proceed with the remaining facilities.  It states 

that TGP has “consistently failed to file its biweekly status reports in a timely manner.”66   

                                                           
63  See, Sierra Club, Others Seek Stay of Construction of Tennessee’s Susquehanna West Project, FR No. 3125, pp. 9-11. For the 

response of the pipeline and the primary customer, see, Tennessee, Statoil Tell FERC to Deny Construction Stay Request of 
Environmental Groups, FR No. 3127, pp. 30-32. 

64  NEPA stands for the National Environmental Policy Act.  

65  They accurately predicted in their November 18 filing that TGP would seek more such notices. 

66  The pleading records three instances of the reporting periods and respective delays in filing the status reports, while asserting 
that these are increasingly late. 
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The environmentalists also chide the Commission for not holding TGP to its timely filing obligations, 

contending, “if FERC permits Tennessee to routinely shirk this environmental condition, it calls into 

question whether FERC is adequately enforcing other environmental conditions.” 

The intervenors conclude that “Tennessee and FERC have an obligation to keep Intervenors timely 

informed about the status of the Susquehanna West Project,” so that the groups can check on the 

pipeline’s construction activities and determine whether TGP is complying with the certificate’s 

environmental conditions or “encounter[ing] problems causing environmental harm to residents.” 

By Ken Barry KBarry@fosterreport.com 

Florida Gas Defends East-West Project, Disputes Utilities’ Claims in Protests 

The three utility shippers that protested Florida Gas Transmission Co. LLC’s latest expansion project 

at FERC apparently did not examine the pipeline’s application very well, otherwise they would have 

noted the detailed information indicating that existing shippers will not be harmed by the project, 

Florida Gas said in a December 15 filing (CP17-8).  

FERC should deny the protests and requests for a technical conference and approve the expansion, 

which is dubbed the East-West Project, the pipeline said.  

East-West Project. The $68.9-million expansion is designed to add two new laterals to boost capacity 

by 275,000 MMBtu/d on the west end of Florida Gas’ system in what historically has been a supply 

area along the Gulf Coast. The East-West Project is designed to meet the needs of two shippers, JERA 

Energy America LLC and Shell Energy North America (US) LP, who signed long-term precedent 

agreements at negotiated rates with in-service dates in 2018.   

Certificate Application. When it filed the Natural Gas Act Section 7(c) certificate application on 

10/31/16, Florida Gas asserted that the project would not adversely affect existing shippers’ rates or 

service and that it would aid current shippers by providing enhanced reliability and additional gas 

supply options through upstream pipeline connections. 

Protests. Florida Gas responded to the protests of Tampa Electric Co., Peoples Gas System, and 

Florida Power & Light Co. (FPL), all of whom said that the expansion would hinder service to current 

Florida Gas shippers.67 

The protests raised several points of contention, including: that there appears to be less receipt point 

flexibility due to the expansion; that the historical operating pressure of Florida Gas in the Gulf Coast 

area has presented challenges receiving gas from other pipelines with higher pressures; that the 

implications of gas flow reversals on Florida Gas were not explained well; and that the project may be 

a means for Florida Gas to provide additional backhaul service in its western area for the sole benefit 

of expansion shippers. 

Seeking a technical conference to gain answers to their questions, the utilities said Florida Gas’ 

application also does not address whether a reversal of flow would affect the calculation of fuel 

charges for existing shippers or the impact on compressor station operations. 

                                                           
67  See, Utilities Protest Florida Gas Expansion, Say Service Will be Harmed, Seek Technical Conference, FR No. 3127, pp. 22-25, and 

Florida Gas Files Application for $68.9 Million East-West Project to Boost Texas Gulf Coast Deliveries, FR No. 3122, pp. 11-14. 
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Application Exhibits. But the application included exhibits and flow diagram data clearly 

demonstrating that Florida Gas will be able to meet its firm transportation commitments to current 

and expansion shippers with no reduction in service quality or impact on current delivery points for 

existing shippers, Florida Gas countered in its answer to the protests.  

Not only will existing shippers not subsidize the expansion, as Florida Gas said in its application to 

indicate that it meets FERC’s policy statement requirements for new facilities, but the project will 

provide current shippers with the benefit of lower fuel rates, Florida Gas said. It pointed to Exhibit N 

and a compressor fuel projection showing that average fuel utilization in its western end would 

decrease stemming from the reversal of pipeline flows associated with the expansion and lower fuel 

use at compressor stations in that area. 

In addition, the construction of two new receipt points for the project will make them available for 

use by existing shippers on an alternate firm or interruptible basis under the provisions of Florida 

Gas’ tariff, providing the current shippers with additional gas supply options, Florida Gas said.  

Adverse Effects. The utilities asserted that FERC’s policy statement requires Florida Gas to show that 

the benefits of the expansion outweigh any adverse effect on existing shippers, but the actual 

requirement is that a new project applicant must demonstrate that a proposed project does not 

adversely affect existing customers, Florida Gas said. If there is no adverse effect on existing 

customers, then no balancing of benefits against adverse effects is required, it said.  

“Contrary to the claims in the protests, the application contains extensive, detailed data, in the format 

typically reviewed by the Commission, that demonstrates that the East-West Project will not have an 

adverse impact on Florida Gas’ existing shippers,” the pipeline said.  

While the utilities asked FERC to require Florida Gas to provide supplemental information about the 

project and the receipt points to be used by the expansion shippers, that is not needed because all the 

requested information is in the application, Florida Gas said. Flow diagrams in exhibits filed with the 

application and other data indicate the exact receipt and delivery points for the expansion shippers, 

including the use of the Lafayette receipt point on the East White Lake lateral in Louisiana, and that 

there will be no harm in service for existing customers, the pipeline said. 

Operating Pressure. Addressing the operating pressure on upstream pipelines, Florida Gas referred 

to the protesting parties stating that they experience difficulty with certain receipt points due to the 

upstream pipelines’ pressure being below what is needed for gas to enter the Florida Gas system. 

Peoples Gas and Tampa Electric incorrectly refer to excessive pressure on Florida Gas, “when it is 

clear that the actual issue is that upstream pipelines operate their systems at pressures that at times 

may be insufficient for them to make deliveries of gas into Florida Gas’ facilities,” the pipeline said.  

Florida Gas can only receive volumes that upstream pipelines are capable of delivering into its 

system and it is not responsible for the operating pressures on those pipelines, it continued. Under 

Florida Gas’ firm transportation agreements, a shipper has the obligation to deliver gas at a pressure 

sufficient to enter Florida Gas’ system. 

The issue of pressure on upstream pipelines is something to be addressed by those pipelines and 

their shippers and it is not relevant to FERC’s consideration of the East-West Project, Florida Gas 

said. 
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Backhaul Service and Flow Reversals. The protestors’ concern about backhaul service and the 

possibility of flow reversals had them asking how often gas flows will reverse direction and for how 

long, and what proportion of the 275,000 MMBtu/d of expansion capacity will be delivered by 

backhauls and what proportion will be delivered by flow reversals due to the expansion. 

But the design capacity studies in Exhibit G and flow diagram data in Exhibit G-II take into account 

flow reversals caused by the project and demonstrate that under any scenario, Florida Gas will be 

able to meet its firm commitments to expansion and existing shippers with no reduction in line pack 

or required operating pressures, the pipeline responded. Given the demonstrated lack of any adverse 

impact on existing shippers, there is no requirement to identify how often gas flows will reverse 

direction or the proportion of volumes to be delivered to expansion shippers by backhauls or flow 

reversals, Florida Gas said. 

The utilities questioned whether their traditional west-to-east service to move gas to Florida would 

be treated as backhaul service during periods when mainline flows are reversed to the expansion, 

expressing concern that such a change would degrade their service because Florida Gas’ tariff allows 

the pipeline to schedule backhauls only when it determines that a backhaul is operationally feasible.  

“There is no basis for such concern,” because Florida Gas’ tariff provides that a backhaul occurs only 

if there is receipt of gas at a point resulting in transportation in a direction opposite of the physical 

flow of gas for the entire transportation path, Florida Gas told FERC. Under that definition, if any 

portion of a transportation path is a forwardhaul, the transportation is deemed forward and not a 

backhaul. 

The reversal of flow stemming from the East-West Project that would give rise to a possible backhaul 

occurs only in a very limited area of eastern Texas and western Louisiana, while the main delivery 

points of the utilities are in Florida. Meaning their entire transportation path would not be a backhaul 

as defined in Florida Gas’ tariff because the transportation would be a forwardhaul through eastern 

Louisiana, Mississippi, Alabama and Florida, the pipeline said.   

Technical Conference Requested. The utilities asked FERC to hold a technical conference so that 

they can better understand the expansion proposal, but they did not address FERC’s practice of not 

holding technical conferences in certificate proceedings, Florida Gas added.  

“While the protests claim that they seek ‘details’ and ‘further information,’ they ignore the detailed 

information already provided in the application that shows that there is no basis to their arguments,” 

Florida Gas said. 

By Tom Tiernan TTiernan@fosterreport.com 
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FERC Signs Off on Trio of Texas Eastern Expansions with a Price Tag of $442.3 
Million 

FERC on December 21 approved three Texas Eastern Transmission LP expansion projects that were 

submitted in one application (CP16-3), with the pipeline looping and compression additions boosting 

capacity by 622,000 Dth/d to serve markets in the Midwest and Southeast. 

The Access South, Adair Southwest and Lebanon Extension projects involve 16.3 miles of 36-inch 

diameter pipeline looping on Texas Eastern’s mainline in Ohio, a new compressor unit at an existing 

compressor station in Kentucky and modifications to 12 compressor stations to enable reverse flow 

capabilities on Texas Eastern’s system. The compressor station work will be done on facilities in 

Alabama, Kentucky, Mississippi, Ohio, Pennsylvania, and Tennessee. 

Shippers. The shippers that signed up for the firm transportation to be enabled by the expansion 

capacity are Rice Energy Marketing LLC for the 320,000 Dth/d in Access South Project, and Range 

Resources Appalachia LLG for the 200,000 Dth/d in the Adair Southwest Project. Gulfport Energy 

Corp. and the City of Hamilton, Ohio, signed agreements for the 102,000 Dth/d in the Lebanon 

Extension Project. 68 

Texas Eastern estimated that the three projects would cost $442.3 million to build, and FERC noted 

that much of the facilities to be added will be in existing rights of way, with the new compressor unit 

and compressor station modifications to be completed within the fence line of existing facilities, 

minimizing landowner and community impacts. 

Environmental Issues. The Commission declined to address some of the climate change and 

environmental arguments made by the Sierra Club, Oil Change International, the Allegheny Defense 

Project, the Blue Ridge Environmental Defense League and others, ruling that a complete greenhouse 

gas (GHG) analysis of the pipeline additions and potential increased production they may prompt is 

beyond the statutory authority of FERC.  

The groups asserted that authorizing the projects would lead to increased production in the 

Marcellus and Utica Shale regions and impacts on water resources, and that there should be a climate 

change test for all natural gas infrastructure approved under the Natural Gas Act (NGA) to align 

infrastructure permitting with national climate goals, as outlined in a 8/1/16 report by the Council 

on Environmental Quality. 

FERC conducted an environmental assessment (EA) of the projects under its National Environmental 

Policy Act (NEPA) authority and concluded that if the projects are built under the environmental 

conditions listed in the order, approval of them would not constitute a major federal action 

significantly affecting the environment. 

As to the CEQ report and the environmental group comments, FERC said that they provided no 

specific information about the three projects and the material did not assist the Commission in its 

analysis of the projects. “Under NEPA, we are required to take a ‘hard look’ at the environmental 

impacts of the proposed project and we have done so,” without examining the impacts under a 

climate change test, the Commission said. 

                                                           
68  For earlier coverage of the projects, see, FERC Staff Issues Environmental Assessment Report on Texas Eastern’s Trio of Projects – 

Access South, Adair Southwest and Lebanon Extension, FR No. 3112, pp. 10-11 and Texas Eastern Proposes Adjustments to 
Access South Project, FR No. 3094, pp. 32-33. 
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“To the extent that Oil Change suggests an alignment of project permitting with national climate 

change goals, we note that it is for Congress, the Executive Branch, and agencies with jurisdiction 

over broad environmental issues to establish such goals; our role under the NGA is considerably 

more limited, and we have no authority to establish national environmental policy,” FERC said. 

FERC did, however, calculate that if all 622,000 Dth/d of capacity were used for combustion end 

uses, the downstream impact from the pipeline expansions could result in 12 million metric tons of 

CO2 annually. But that represents an upper level of emissions that would result from the maximum 

use of the capacity every day of the year, which is rarely the case because facilities are designed for 

shippers’ peak day use, and some of the gas to be used may displace use of other fuels, which would 

result in lower CO2 emissions.  

Given that dynamic, it is unlikely that the 12 million metric tons of CO2 emissions will occur due to 

the expansions, according to the order. 

When it filed the 10/8/15 certificate application for the projects, Texas Eastern sought approval by 

the middle of 2016 to ensure that the projects can be placed in service by 11/1/17. FERC said the 

facilities to be built need to be available for service within two years of the order. 

The facilities to be added for the Access South and Adair Southwest projects include 13.7 miles of 36-

inch diameter pipeline loops in Meigs, Athens, Noble and Monroe counties in Ohio; a new 16,875 

horsepower compressor unit at the Tompkinsville Compressor Station in Monroe County, Kentucky; 

relocation of two launchers/receivers and new valves in Athens County, Ohio; and modifications to 

ten compressor stations to allow bi-directional compression. 

For the Lebanon Extension Project, Texas Eastern proposed to add 2.1 miles of 36-inch diameter 

pipeline looping in Monroe County, Ohio, with two new launchers and receivers and new valves in 

the same county, along with modifications at two compressor stations in Ohio to allow bi-directional 

compression. 

The transportation paths for the expansion shippers include delivery points with connections to Gulf 

South Pipeline Co. LP and Southern Natural Gas Co. LLC for the Access South Project and 

connections with Columbia Gulf Transmission LLC for the Adair Southwest Project and Texas Gas 

Transmission LLC for the Lebanon Extension Project, FERC noted in the order. 

As part of the Access South and Adair Southwest projects, Texas Eastern plans to add less than one 

mile of 16-inch diameter pipeline loop and tie-in facilities between the existing Kosciusko 

Compressor Station and a metering facility in Attala County, Mississippi, and to abandon the existing 

6-inch diameter pipeline between those two points.  

FERC approved the abandonment and new construction, along with the other facilities authorized in 

the order. The Commission instructed Texas Eastern to notify it about the abandonment of the 

facilities within 10 days of the abandonment. 

The proposed projects will not degrade service to existing Texas Eastern customers and there will be 

no adverse impact on other pipelines or their customers, FERC found.   

Texas Eastern proposed separate incremental recourse rates for firm transportation service on each 

project, and it told FERC that the expansion shippers will be provided service at either the applicable 

recourse rate or fixed negotiated rates. 
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Texas Eastern satisfied the threshold requirement of FERC’s certificate policy statement in that it 

financially supported the expansions without relying on subsidization from existing customers, FERC 

said. The incremental base reservation rate for each project is based on the cost of the facilities and 

each of the proposed incremental reservation rates is higher than the applicable system rate, resulting 

in no subsidization from existing customers.  

Usage Charge. For the Access South Project, Texas Eastern proposed a cost of service of nearly $256.5 

million, with a firm incremental recourse reservation rate of $20.092/Dth and a usage charge of 0.45 

cents/Dth. The Commission found the cost of service and reservation rate reasonable, but it noted 

that the planned usage charge is lower than Texas Eastern’s maximum usage charge for that portion 

of its system. 

“Where an incremental usage charge is lower than the system usage charge, we have found it 

appropriate to use the system usage charge. Thus, we will direct Texas Eastern to use its system 

usage charge for the comparable transportation path as the initial recourse usage charge for the 

Access South Project,” FERC said.   

Similar findings were made and instructions to use the system usage charge as the initial recourse 

usage charge for the Adair Southwest and Lebanon Extension projects.  

For the Adair Southwest Project, Texas Eastern proposed a cost of service of $126.8 million, with a 

firm incremental recourse reservation rate of $12.886/Dth and a usage charge of 0.42 cents/Dth.  

For the Lebanon Extension, the pipeline proposed a cost of service of $59 million, with a firm 

incremental recourse reservation rate of $11.654/Dth and a usage charge of zero.  

FERC found the cost of service and firm reservation rates reasonable. 

While Texas Eastern did not provide an interruptible transportation (IT) rate to be used for service on 

the projects, FERC said its policy requires a pipeline to charge its currently effective IT rate for any 

interruptible service for expansion capacity to be added by incremental projects that will be 

integrated with existing facilities. It directed Texas Eastern to file its applicable IT rate for any 

interruptible service it provides on the projects. 

Texas Eastern said that the expansion shippers would take service at either the applicable recourse 

rate or fixed negotiated rates, and the Commission directed the pipeline to file either the negotiated 

rate agreements or tariff records spelling out the essential terms of the negotiated rate agreements if 

any shipper chooses to pay a negotiated rate.  

Applicable Shrinkage Adjustment. For each project, the pipeline proposed to track fuel usage and 

lost and unaccounted for gas under the Applicable Shrinkage Adjustment (ASA) provision in its 

tariff, along with electric power costs in a separate charge. The ASA percentage and electric power 

charges for the Access South and Adair Southwest projects are higher than Texas Eastern’s generally 

applicable charges for those paths on its system, so FERC found no problem with the use of those 

incremental charges. 

The proposed ASA percentage for the Lebanon Extension, however, is less than the generally 

applicable percentage for that transportation path in winter and greater than the generally applicable 

percentage in summer. Consistent with its rulings on the usage charges, FERC told Texas Eastern to 
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charge the higher of its incremental or generally acceptable ASA percentage for the Lebanon 

Extension. 

Because the proposed electric power charge for that project is greater than the generally applicable 

charge, FERC approved its use. 

The order called for Texas Eastern to make the required tariff filings not less than 30 days and not 

more than 60 days before the expansion projects are placed in service.  

By Tom Tiernan TTiernan@fosterreport.com 

Equitrans Says Protests to its Pressure Uprate Project Should be Dismissed 

Protests against Equitrans LP’s plan (CP17-1) to increase the maximum allowable operating pressure 

(MAOP) on its H-125 pipeline are either unfounded or not germane to the MAOP uprate project and 

should be dismissed, Equitrans said in a December 22 filing at FERC.  

The Commission should authorize the $3.8 million project under Equitrans’ blanket certificate as soon 

as possible, or at least no later than 1/18/17, which marks the end of the 30-day reconciliation period 

for Equitrans to reach agreement with the protesting parties, the pipeline said.  

Based on conversations with the three households protesting the project, Equitrans said the protests 

will not be withdrawn and it asked FERC to waive the reconciliation period. Authorizing the 

pressure uprate project under Equitrans’ blanket certificate before the end of the reconciliation period 

is consistent with the purpose of FERC’s blanket certificate regulations and will allow Equitrans to 

increase operational flexibility through enhanced pipeline connections and improved access to 

storage facilities, the pipeline said.  

Prior Notice Request. Equitrans proposed the pressure uprate project through a 10/13/16 prior 

notice request, and had no protests been filed it would have been authorized to begin the project 

under its blanket certificate on 12/19/16, it related. Equitrans has made every effort to resolve the 

concerns of the landowners in Finleyville, Pennsylvania, who are protesting the project, but realizes 

that the protests are unlikely to be withdrawn.  

With the minimal construction, limited cost and public benefits that outweigh any potential adverse 

consequences, the pressure increase is well within the scope of projects allowed under blanket 

certificate procedures, Equitrans said.  

The project would not increase capacity on Equitrans’ system and it would have a minimal impact on 

the environment due to construction taking place within the existing right-of-way for the H-125 

pipeline in Washington County, Pennsylvania, Equitrans told FERC in its prior notice request. 

Equitrans sought permission to increase the MAOP of the 20-inch diameter H-125 pipeline from 328 

pounds per square inch gauge (psig) to 546 psig to allow more flexibility for Equitrans customers and 

to better serve Pittsburgh and surrounding markets by August of 2017.69 

                                                           
69  See, Equitrans Plans Uprating Pennsylvania Natural Gas Pipeline Facilities that Serve Peoples Gas’ Customers, FR No. 3120, pp. 

29-30. 
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By enabling more flows between other high-pressure pipelines connected with the H-125 line, the 

project is an efficient way to enhance operations and allow Equitrans to optimize storage injections 

and withdrawals in the area, Equitrans said in its December 22 answer to the protests.  

Protests. The landowners filed individual protests listing their concerns with the H-125 line being 

operated at a higher pressure, including the adequacy of a repair that Equitrans recently performed 

on the line following an inspection and discovery of a dent in the pipeline. Two landowners 

questioned Equitrans’ “band-aid” repair and the safety of the line operating under increased 

pressure. 

One of the landowners raised concerns about noise at Equitrans’ nearby Hartson Compressor Station. 

Another landowner raised concerns about noise at the planned McIntosh Compressor Station to be 

built by Equitrans affiliate EQM Gathering Opco LLC. 

The McIntosh station will not be connected to the H-125 pipeline as it would be part of EQM’s 

nonjurisdictional gathering system and it is unrelated to the pressure uprate project, Equitrans told 

FERC.  

Equitrans engaged in good-faith discussion with the landowners to resolve their concerns, and the 

landowner concerned about the McIntosh station is aware that the issues in his protest are unrelated 

to the pressure uprate project, it said.  

Safety Concerns. As to the safety concerns, Equitrans said it identified a dent in the H-125 pipeline 

that did not compromise the integrity of the line, and although no repair was required, it wrapped 

the segment using composite wrap out of an abundance of caution. Equitrans intends to construct 

and operate the pipeline in accordance with all federal pipeline safety requirements and other 

applicable safety standards. 

Equitrans also responded to data requests from FERC staff that it will pressure test all new 

fabrications associated with the project and conducted a thorough review of facilities and records 

associated with the MAOP uprate plan. 

The landowner concerns about increased noise from the Hartson Compressor Station are misplaced, 

as the project will not affect the operation of any compressors or increase their noise levels, Equitrans 

told FERC. The pressure increase of the H-125 line falls within the existing pressure parameters of the 

Hartson station and the station’s operations will not change. 

Farm Taps. One of the landowners also raised a concern about local distributor Peoples Natural Gas 

Co. LLC removing farm taps located on the H-125 pipeline. Peoples is a gas utility regulated by 

Pennsylvania, and it is evaluating alternatives to existing farm taps for some customers along the H-

125 line, including transferring them to other nearby distribution lines owned by Peoples.  

“Equitrans is working with Peoples to minimize any impacts of the Uprate Project on these 

customers,” it said.  

While it is sensitive to the concerns raised in the protests, Equitrans said they are not relevant to the 

project and should be denied.  
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Reconciliation Period. The purpose of the 30-day reconciliation period under blanket certificate 

regulations is to allow parties to resolve any differences, but FERC should waive that period for this 

project and authorize construction as soon as possible, Equitrans asserted. The reconciliation period 

is not intended to be a method to delay resolution of matters that have been fully aired or are without 

merit, it added.  

“In instances where the pipeline has made every reasonable effort to resolve the protestors’ concerns 

and the protestors have nonetheless refused to withdraw their protests, the Commission’s practice 

has been to waive the 30-day reconciliation period,” Equitrans said, citing six different cases.70 In 

those cases, FERC has explained that delaying authorization of blanket certificate requests when a 

pipeline has attempted to resolve protestor concerns would only serve to vitiate the prior notice 

procedures as an effective means of streamlining certain construction projects. 

By Tom Tiernan TTiernan@fosterreport.com 

Millennium Defends Eastern System Upgrade Against Environmental Group 
Comments 

FERC should ignore most of the comments from the Delaware Riverkeeper Network (DRN) about 

Millennium Pipeline Co. LLC’s latest expansion plan (CP16-486) because DRN overstated the 

project’s adverse economic and health effects, and misstated the standards FERC should use to 

review the project, Millennium said in a December 22 filing. 

DRN has not demonstrated that Millennium’s Eastern System Upgrade (ESU) project will have any 

adverse effects on nearby property values, and its claim that FERC must conduct a comprehensive 

cost/benefit analysis before approving the project is incorrect, Millennium said.  

Because Millennium has clearly proven that there is a public need for the project and DRN’s 

arguments miss the point, FERC should approve the expansion by 7/31/17, the pipeline said.  

Millennium’s answer to DRN came after it responded on 9/16/16 to other groups who commented 

and raised concerns about the ESU project, which carries a price tag of $275 million.  

ESU Project. The ESU is designed to add pipeline looping and compression to Millennium’s existing 

system that traverses the southern portion of New York state, boosting capacity by 223,000 Dth/d to 

meet the needs of local distribution companies and municipal shippers. The project includes 7.8 miles 

of 30-inch and 36-inch diameter pipeline looping in Orange County, a new compressor station in 

Sullivan County – the Highland Compressor Station – additional compression at the existing 

Hancock Compressor Station in Delaware County, modifications to metering and regulating stations 

and an alternate interconnect at the Valley Lateral.71 

DRN’s Comments. DRN’s comments of 12/7/16, touched on several points, questioning the 

economic benefits of the project, asserting that it would adversely affect nearby property values and 

claiming that FERC should apply a cost/benefit analysis and strict review of whether there is a public 

                                                           
70  CenterPoint Energy, 121 FERC ¶ 61,180 (2007); Sea Robin Pipeline Co., 147 FERC ¶ 61,197 (2014); Kinder Morgan Interstate Gas 

Transmission LLC, 133 FERC ¶ 61,044 (2010); Tex. E. Transmission Corp., 90 FERC ¶ 61,278 (2000); Kern River Gas 
Transmission Co., 59 FERC ¶ 61,084 (1992); Panhandle E. Pipe Line Co., 46 FERC ¶ 61,076, reh'g denied, 48 FERC ¶ 61,283 
(1989). 

71  For prior coverage of the project, see Millennium Pipeline Responds to Comments About Environmental Impact of Eastern System 
Upgrade Project, FR No. 3116, pp. 8-10, and Millennium Pipeline Files for FERC’s Approval of a Major Capacity Upgrade to 
Existing System in Southern New York State, FR No. 3111, pp. 8-11. 



FOSTER REPORT NO.  3130  January 6, 2017 

47   © Concentric Energy Publications, Inc. 

need for the facilities. The group also raised concerns about the human health impact from 

construction of the compressors and suggested that FERC utilize the social cost of carbon in 

quantifying emissions and the effects of the ESU project. 

Millennium’s Response. Millennium said FERC should reject DRN’s suggestion to apply a 

cost/benefit analysis, as such a move is not required under the Natural Gas Act or the National 

Environmental Policy Act. The economic test for new facilities outlined by FERC’s Certificate Policy 

Statement has the Commission consider the threshold question of whether existing customers would 

subsidize a project, and then examine if a project’s benefits outweigh adverse effects on existing 

customers, competing pipelines and their customers and landowners and surrounding communities, 

Millennium said. FERC has explained in recent orders that the balancing of adverse impacts is not an 

environmental analysis but an economic test to be done before an environmental analysis, the 

pipeline noted. 

The ESU project fully satisfies FERC’s Certificate Policy Statement as it will have no adverse effects 

on Millennium’s existing customers or on other pipelines and their customers, Millennium said. 

As for the impact on landowners and surrounding communities, Millennium said it minimized that 

element by collocating about 89% of the looping pipeline within existing rights-of-way and it has 

obtained the additional property required for modifications to the existing Hancock Compressor 

Station, satisfying FERC’s economic balancing test.  

Millennium pointed to the contracts with expansion shippers for most of the planned capacity as 

evidence of a clear need for the project, and an outside consultant’s study estimating that the project 

will result in $314 million in economic output during the first four years of operation. 

Impact on Property Values. The environmental review under NEPA is separate from the economic 

review, and DRN’s claims of adverse impact on property values and human health are overstated 

with no credible support, Millennium told FERC. The group’s reference to one family moving to a 

new home in response to adverse effects associated with construction of a pipeline compressor 

station is anecdotal, should be given no weight and is miniscule compared with the 300,000 miles of 

natural gas pipelines and 1.85 million miles of distribution lines in the U.S., Millennium said. 

Similarly, DRN’s claim that home values within a half-mile radius of Millennium’s proposed 

compressor station will lose 25% of their value should be disregarded, the pipeline said. Besides there 

being no homes within a half-mile of the proposed Highland Compressor Station and the estimate 

being based on anecdotes from three homes, DRN’s reference was a press release from the group 

Catskill Citizens for Safe Energy, which cited no actual evidence for the claim. Millennium, in 

contrast, included with its application three large-scale empirical studies that separately concluded 

that no relationship exists between property value and proximity to a natural gas pipeline facility, the 

pipeline said. 

Millennium also chose its route for the ESU facilities to avoid impacts on landowners, and it revised 

the route since it filed a draft environmental report in the spring of 2016 to minimize impacts on 

landowners.  

While DRN said that FERC should consider the social cost of carbon in evaluating the ESU project’s 

costs and benefits, the group ignored that the Commission performs such an analysis for rulemakings 

and policy initiatives, but not for considering the environmental impacts in pipeline certificate 

proceedings, Millennium said.  
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Health Impacts. DRN also mischaracterized the project’s health impacts and the effects of 

construction of the compressors to be used by applying the results of a study conducted on residents 

living in the vicinity of unconventional oil and gas production sites, Millennium told FERC. Reliance 

on that study is inappropriate due to the different facilities involved.  

“Millennium is commissioning a study on the potential health effects of the proposed compression 

and will file it with the Commission when it is complete,” it said. 

In its earlier response to parties who commented on the 7/29/16 application, Millennium addressed 

concerns about adverse health impacts due to emissions from the proposed compression facilities and 

claims that the project is prohibited by local zoning ordinances. Millennium also asked FERC to 

prepare an environmental assessment (EA) with a finding that the project has no significant 

environmental impact.  

In a 12/22/16 notice of its schedule for the environmental review of the ESU project, FERC said it 

plans to issue an EA on 4/7/17, resulting in a federal authorization decision deadline of 7/6/17. 

The Environmental Protection Agency, the New York State Department of Agriculture, the 

Stockbridge-Munsee Band of Mohicans and Delaware Tribe of Indians are participating as 

cooperating agencies in the preparation of the EA, FERC said.  

“If a schedule change becomes necessary, additional notice will be provided so that the relevant 

agencies are kept informed of the Project’s progress,” the Commission said. 

By Tom Tiernan TTiernan@fosterreport.com 

FERC Approves Tennessee’s Triad Expansion, Rejects UGI Penn’s Capacity Turn 
Back Demand 

Tennessee Gas Pipeline Co. LLC can build its $87.4 million Triad Expansion project (CP15-520) to serve a 

planned natural gas-fired power plant in Lackawanna County, Pennsylvania, FERC ruled in a December 

30, 2016, order. 

The project is designed to add 180,000 Dth/d of capacity to Tennessee’s 300 Line through pipeline looping 

and compressor station modifications along a short segment of the line to meet the needs of the 

Lackawanna Energy Center LLC, an affiliate of power plant developer Invenergy LLC.  

Tennessee does not have to accept the request of UGI Penn Natural Gas Inc. to turn back existing pipeline 

capacity to meet a portion of the project’s expansion capacity, FERC determined. UGI Penn’s 30,000 Dth/d 

of capacity is for a contract path that does not match the points of the expansion, it would create a need to 

re-market a big chunk of UGI Penn’s contract path for the unwanted capacity and it is not clear that 

compelling Tennessee to accept UGI Penn’s capacity turn-back offer would promote FERC’s objective of 

avoiding overbuilding of pipeline facilities, the Commission concluded.  

FERC also dismissed the concerns of The Sierra Club, the Allegheny Defense Project, and the Damascus 

Citizens for Sustainability and others about the environmental and socio-economic impacts of the Triad 

Expansion and that FERC did not consolidate the environmental review of the project with two other 

Tennessee expansions of its 300 Line.  
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In Service Date. The Triad expansion is expected to be in service by 11/1/17, and Tennessee recently 

informed the Commission that it needed an order soon to avoid delaying that in-service date. In a 

12/29/16 letter to FERC, Tennessee said that if it did not receive an order by 1/12/17, it will not have 

sufficient time to complete tree clearing on the right-of-way during the narrow environmental windows 

for such activities.  

Also on 12/29/16, Invenergy issued a statement that it completed project financing for the 1,485-MW 

power plant that is under construction to take natural gas supplies through the Tennessee expansion. The 

combined-cycle facility will use the latest gas turbine technology and is expected to be one of the most 

efficient and lowest emission gas-fired plants in the U.S. when it begins operations in mid-2018, Invenergy 

said.  

Lackawanna Energy Center signed a precedent agreement with Tennessee for all 180,000 Dth/d of the 

expansion capacity to serve the plant, FERC noted in the order. The Triad expansion involves construction 

of about seven miles of 36-inch diameter looping west of Compressor Station 321 in Susquehanna County, 

Pennsylvania, pig launching and receiving facilities and related facilities to connect the pipeline loop with 

the compressor station. The compressor station modifications, including a new odorant facility and a re-

located fenceline, would not increase the station’s horsepower or emissions, FERC said.  

Environmental Impact. The order approved Tennessee’s 6/19/15 application, subject to several 

environmental conditions laid out in the environmental analysis (EA) that was issued pursuant to the 

National Environmental Policy Act (NEPA). The order granted Tennessee a Natural Gas Act Section 7(c) 

certificate and corrected a few errors in the EA, which was issued on 6/16/16. 

The expansion project will cross 14 roadways, not 13 as listed in the EA. It will impact 20.5 acres of open 

land, not 44.1 acres as listed in the EA, and only about 0.2 mile of the route would be outside of the 

existing 300 Line right-of-way, not the 1.4 miles mentioned in the EA, FERC said. None of the corrections 

changed the Commission’s conclusion that if the project is built in accordance with Tennessee’s proposal 

and the environmental conditions listed in the order, it would not constitute a major federal action 

significantly affecting the quality of the environment.   

The UGI Penn request to have Tennessee accept its capacity turn-back was a major point of contention in 

the proceeding.72 The project involves transportation for Lackawanna Energy Center along a 17-mile 

contract path on the 300 Line, from Tennessee’s existing Korban meter receipt point to its Uniondale meter 

station, which is where there is a connection with UGI Penn’s local distribution system.  

Open Season. Tennessee held an open season for the project, including soliciting offers from existing 

shippers for turned back capacity. UGI Penn sought to relinquish 30,000 Dth/d of firm transportation 

capacity under a 15-year contract on a delivery path from Tennessee’s Zone 4 Leg 200 Pool, near the Ohio 

and Pennsylvania border, to the Uniondale meter station. Tennessee rejected UGI Penn’s offer due to 

incongruity with the location, term and price of the proposed Triad Expansion, and FERC upheld 

Tennessee’s decision in the order.  

Turn Back Capacity. The Commission’s Certificate Policy Statement requires a pipeline looking to expand 

facilities to give existing shippers an opportunity to turn back contracted capacity as a means to ensure 

                                                           
72  For previous coverage see Tennessee Gas Pipeline Responds to Comments Objecting to FERC’s Environmental Assessment for the 

Triad Expansion Project, FR No. 3113, pp. 29-32, UGI Penn Alleges Tennessee Pipeline and Customers Misinterpret FERC’s 
Turnback Policy, FR No. 3069, pp, 6-8, Tennessee Gas Pipeline Claims Utility is Trying to “Shrink” its 15-Year Contractual 
Commitment for the Capacity on Another Project, FR No. 3065, pp. 19-21, and Gas Utility Urges FERC to Require Tennessee Gas 
Pipeline to Accommodate “Valid” Turnback Capacity Offer as Part of the Triad Expansion Project, FR No. 3061, pp. 31-33. 
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proper sizing of expansion projects and mitigate overbuilding that could harm the environment. But it 

only requires a pipeline to accept an existing shipper’s offer to turn back capacity if the general location, 

term and price of that shipper’s service are sufficiently similar to the location, term and price of the service 

requested by an expansion shipper, FERC explained. It also does not require a pipeline to accept an offer 

to turn back capacity that would result in an economic loss for the pipeline.  

UGI Penn Offer. Tennessee told FERC that in declining UGI Penn’s offer, it noted that the contract path 

covers about 275 miles to the Uniondale meter station, compared with the 17-mile stretch envisioned with 

the expansion, and that it completed its Uniondale Expansion Project to provide 30,000 Dth/d of firm 

service to UGI Penn only six months before the utility’s offer to turn back the capacity. UGI Penn’s offer to 

pay Tennessee to make the pipeline financially whole if it accepted the offer included inaccurate 

calculations, the pipeline added.  

UGI Penn asserted that the turned back capacity would allow Tennessee to reduce the pipeline looping 

needed by about one mile, lower the cost of the project and it included a payment offer to ensure the 

pipeline didn’t lose money on the transaction. Although the contract path is much longer that the 

expansion capacity path, both contract paths are entirely within Tennessee’s Zone 4 rate zone, the utility 

argued.  

“It is not clear that requiring Tennessee to accept UGI Penn’s turn-back offer would necessarily promote 

the objective of avoiding overbuilding; rather, it may have the effect of impeding the Commission’s 

related objective of optimal utilization of existing capacity,” FERC said.  

Referring to a 2001 ruling involving Algonquin Gas Transmission,73 FERC said it has recognized that the 

potential for stranding upstream capacity is a consideration in deciding whether a pipeline should be 

required to accept an offer of turned back capacity. That consideration “perhaps takes on added 

significance in situations where the capacity at issue was constructed at the shipper’s request,” FERC said, 

noting that UGI Penn’s 30,000 Dth/d of capacity was created at its request and placed in service six 

months before it offered to turn that capacity back. 

Requiring Tennessee to accept the offer would create a need to re-market 30,000 Dth/d of service on a 257-

mile path that may be significantly less useful since UGI Penn’s capacity between the Korban meter 

station and the Uniondale delivery point would no longer be available to shippers, FERC added.  

UGI Penn’s proposed payment to Tennessee to make it financially whole would add another layer of 

complexity to the transaction, contrasting with FERC’s directive that existing shippers seeking to turn 

back capacity need to make their offers as uncomplicated as possible. 

Addressing the reduced land disturbance, FERC said that Tennessee already designed its project to 

minimize the use of a new right-of-way, and that the environmental mitigation measures of the order are 

such that requiring Tennessee to accept the turned back capacity would not confer any significant 

environmental benefits.  

Rates. Turning to the project’s rates and compliance with its Certificate Policy Statement, FERC said that 

the expansion shipper chose to pay negotiated rates plus fuel and applicable surcharges for the capacity 

created by the expansion. Tennessee must file either the negotiated rate agreement or tariff records 

                                                           
73  See, Algonquin Gas Transmission Co., 96 FERC ¶ 61,131, at 61,551 (2001). 
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spelling out the essential terms of the agreement at least 30 days, but not more than 60 days, before the 

proposed effective date for the negotiated rates.  

Tennessee proposed an incremental rate as the initial recourse rate for firm transportation service using 

the expansion capacity, with a monthly reservation charge of $7.5292/Dth, a daily commodity charge of 

$0.00/Dth, applicable demand and commodity surcharges and fuel and electric power costs. The monthly 

reservation charge is higher than the generally applicable reservation charge of $5.2598/Dth, meaning 

existing customers will not subsidize Tennessee’s fixed costs for the project.  

But the proposed daily commodity charge is less than the generally applicable charge of 4.54 cents/Dth 

for those delivery points in Zone 4, so FERC directed Tennessee to revise its proposed incremental 

commodity charge to reflect its generally applicable commodity charge for those delivery points in Zone 

4. 

Tennessee proposed to charge the expansion shipper its currently effective rates for fuel and electric 

power costs, and in response to a data request from FERC staff it said that the pipeline looping will reduce 

fuel use on its system. That will reduce the general system fuel rate to the benefit of all Tennessee 

shippers, FERC said in the order. 

The expansion project will not adversely affect Tennessee’s existing customers or other pipelines and their 

customers, FERC said. 

With the project designed to maximize the use of existing rights-of-way, FERC found that it would 

minimize any impact on landowners and communities.  

Environmental Groups’ Challenge. Environmental groups challenged FERC’s EA and its failure to 

prepare a programmatic environmental impact statement (EIS) for natural gas infrastructure projects 

related to natural gas development in the Appalachian Basin. FERC responded that although there are 

several pipeline projects to increase capacity in the region, those efforts by the pipeline industry do not 

merit a programmatic EIS because they are not part of a federal plan or program for that region. 

The environmental impact of the Lackawanna Energy Center, which is being built by a private company 

and is outside of FERC’s jurisdiction, is not a connected action to be reviewed in the NEPA process, FERC 

said in response to groups seeking a broader environmental review of the pipeline expansion’s impact. 

Environmental groups also asserted that the EA improperly segmented the NEPA review of Tennessee’s 

expansion and that FERC should have analyzed the project with Tennessee’s Susquehanna West and 

Orion expansion projects in a single EIS. As it has in other orders, FERC said that each project is separate 

and functionally independent, and that none of the projects depend on the others for their justification, so 

analyzing them in the same NEPA document is not needed. 

The required mitigation measures in the EA will protect the environmental impact associated with the 

project and they will be adequately enforced, FERC said. Among other measures, it directed Tennessee to 

employ environmental inspectors to monitor construction and restoration efforts to ensure compliance 

with the conditions listed in the order and the EA. 

By Tom Tiernan TTiernan@fosterreport.com 
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Eastern Shore Files Application to Expand System for Seven Shippers at Cost of 
$98.5 Million 

Eastern Shore Natural Gas Co. on December 30, filed an application (CP17-28) at FERC to expand its 

system in Maryland, Delaware, and Pennsylvania to meet the needs of seven shippers who signed 

agreements totaling 61,162 Dth/d.  

The pipeline, which is the only interstate pipeline serving the Delmarva Peninsula, said it has 

experienced significant growth in its market area, aiming to meet shippers’ needs with an expansion 

that combines pipeline looping of existing facilities, new compression, and a short extension in 

Delaware. 

The cost of the project is estimated at $98.5 million. 

2017 Expansion Project. Eastern Shore’s 2017 Expansion Project involves construction of 22.7 miles of 

pipeline looping spanning several different segments, upgrades at an existing metering facility in 

Honey Brook, Pennsylvania, where there is a connection with Texas Eastern Transmission LP, a new 

3,750 horsepower compressor unit at the existing Daleville Compressor Station in Pennsylvania and 

16.9 miles of new mainline extension and two pressure control stations in Sussex County, Delaware.  

Eastern Shore asked FERC to approve the Natural Gas Act Section 7(c) certificate for the project by 

May 2017 to ensure timely construction and to meet the in-service date of 11/1/17 sought by the 

shippers.  

The 2017 Expansion would meet the shipper’s demand for 61,162 Dth/d of firm transportation 

service, with an additional 52,500 Dth/d of firm transportation service on Eastern Shore’s Receipt 

Zone One facilities, which include the connection with Texas Eastern in Honey Brook, Pennsylvania, 

and extends south to Parkesburg, Pennsylvania.  

Open Season. Following an open season held in early 2016, Eastern Shore said it entered into binding 

precedent agreements with seven shippers for service on the expansion. The service agreements may 

contain non-confirming credit provisions, which Eastern Shore vowed to file with FERC before 

providing service on the expansion.  

During the open season, shippers were given an option of paying either the maximum recourse 

reservation rate and related surcharges for the expansion or a negotiated rate. Two shippers chose to 

pay negotiated rates, with the other five expansion shippers electing to pay the maximum recourse 

reservation rate. 

Eastern Shore proposed an incremental recourse rate designed to recover the cost of service 

associated with the expansion project, with the rates based on its existing zonal rate structure and 

reservation tariff rates. But because the recourse rates were not sufficient to meet FERC’s requirement 

that existing shippers would not subsidize service on an expansion, Eastern Shore proposed an 

incremental adder to be included in the three delivery zones on its system.  

“The incremental rate adder allows for the no-subsidy test to be met, while the basis for the 

incremental rate, the currently effective tariff rate for the delivery zone, allows for the overall 

incremental rate for the delivery zone to continue the cost allocation difference that currently exists 

between the delivery zones. The method equitably allocates the Project’s costs of service among the 

participating shippers,” the pipeline told FERC. 
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Eastern Shore proposed to charge its existing commodity and interruptible transportation rates for 

the project, and its current system-wide incremental fuel rate. 

There will be no adverse rate impact to existing Eastern Shore customers because the expansion 

project is incrementally priced, the pipeline said.   

The project will allow Eastern Shore to meet the needs of its expansion shippers without any adverse 

operational impact on existing customers, it said. The project will be fully integrated with existing 

facilities on Eastern Shore’s system, and it will improve the overall service, reliability, and flexibility 

of the pipeline system, according to the application.  

Proposed Facilities. The proposed facilities include the Parkesburg Loop in Chester County, 

Pennsylvania, consisting of about 4.5 miles of 16-inch diameter looping; the Jennersville Loop, 

consisting of about 7.3 miles of 24-inch diameter looping, also in Chester County; the Fair Hill Loop, 

consisting of 3.6 miles of 24-inch diameter looping extending from Chester County into Cecil County, 

Maryland; the Summit Loop, a 10-inch diameter loop of less than one mile in New Castle County, 

Delaware; the Hearns Pond Loop, a 10-inch diameter loop of about 1.6 miles in Sussex County, 

Delaware; the Laurel Loop, a 10-inch diameter loop of about 5.1 miles also in Sussex County; and the 

Seaford-Millsboro Connector, a 10-inch diameter pipeline extension in Sussex County that would add 

16.9 miles of new pipeline along existing roadways. 

The expansion project also involves a new gas-fired reciprocating engine to add horsepower to the 

existing Daleville Compressor Station that would be located entirely on Eastern Shore’s property, 

upgrades to the meter and regulation station near Honey Brook, Pennsylvania, and two new pressure 

control stations.   

Environmental Issues. Most of the facilities planned would be located adjacent or within existing 

pipeline rights-of-way, Eastern Shore, said, adding that its use of FERC’s pre-filing process helped it 

address landowner and environmental issues before filing the application. At seven different open 

house meetings where the facilities are proposed to be added, Eastern Shore officials spoke with 

landowners and various local and community agencies about the environmental impact related to 

construction and operation of the facilities.  

As a result of the pre-filing process, Eastern Shore refined the preferred route for the expansion 

facilities and the application reflects a project designed to minimize impacts on landowners and 

surrounding communities located near the proposed facilities, the pipeline said. 

By Tom Tiernan TTiernan@fosterreport.com 
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COURT DECISIONS 

D.C. Circuit Upholds EPA Determination for Biofuel Imports Under RFS Program 

The Environmental Protection Agency did not act arbitrarily or capriciously when it allowed a group 

of Argentine biofuel producers to use certain recordkeeping practices under the RFS program for 

sales of their product in the United States, the U.S. Court of Appeals for the D.C. Circuit held 

December 20 (National Biodiesel Board v. Environmental Protection Agency, No. 15-1072).74 

The National Biodiesel Board75 challenged EPA’s determination that the Argentine Chamber of 

Biofuels’ (CARBIO)76 producer members could use one of three options for recordkeeping under the 

RFS program. 

The court also held that the Board’s challenge to the recordkeeping rule was untimely. 

RFS Program. The Renewable Fuel Standard (RFS) program77 requires that transportation fuel must 

have a certain amount of renewable fuel. The Energy Independence and Security Act78 increased the 

use of renewable fuel, but Congress sought to protect land from deforestation by mandating that the 

renewable fuel must come from qualified agricultural land that was already cleared or cultivated 

prior to the statute’s enactment in 2007.79   

Under the RFS program, producers and importers of renewable fuel must use a renewable 

identification number (RIN) for each batch of fuel. RIN-generating producers and importers are 

subject to recordkeeping requirements to verify the fuel has come from qualified land under an EPA 

rule.80 

Producers and importers have three options under the recordkeeping rule. The first requires 

producers and importers to keep maps or electronic data of boundaries of land where feedstock is 

harvested, and the second requires documents that show quantity, land of origin, and transfer of 

custody of feedstock. 

The third option81--an alternative tracking option--allows producers and importers to have a third 

party conduct an annual compliance survey, which includes confirming that the feedstock used for 

the renewable fuel comes from qualified land. 

CARBIO’s Survey Plan. In 2012, CARBIO sought EPA approval for a survey plan as an alternative 

tracking program. In 2013, while EPA was considering CARBIO’s application, the Board sent a letter 

to EPA questioning the enforcement of the program’s requirements, and requested that EPA provide 

                                                           
74  Judge David Tatel wrote the opinion for the panel, which included Judges Janice Rogers Brown and Brett Kavanaugh.  

75  The Board is a domestic biofuel industry trade association. 

76  CARBIO is a nonprofit association of biodiesel producers, soybean growers, warehouses, and oil-crushing mills. 
77  The program was created under the Energy Policy Act of 2005 (EPAct) (Pub. L. No. 109-58, 119 Stat. 594; 422 U.S.C. §7545(o)), 

which amended the Clean Air Act (CAA) (42 U.S.C. §7401 et seq.). See also, Renewable Fuel Standard Program: Standards for 
2014, 2015, and 2016 and Biomass-Based Diesel Volume for 2017, 80 Fed. Reg. 77,420 (12/14/15). 

78  The Energy Independence and Security Act of 2007 (EISA) (Pub. L. No. 110-140) further amended the CAA by expanding the RFS 
program. 

79  The statute was enacted on 12/19/07. 

80  See, Regulation of Fuels and Fuel Additives: Changes to Renewable Fuel Standard Program, 75 Fed. Reg. 14,670 (3/26/10).  
81  40 C.F.R. §80.1454(h). 
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public notice and comment on any proposed alternative tracking program involving foreign 

feedstocks and production. 

In 2015, EPA approved CARBIO’s proposal, and determined that a notice and comment period for 

each plan approval was not necessary in light of the fact that there was a notice and comment period 

for the recordkeeping rule. The Board then sought judicial review of the recordkeeping rule, and 

EPA’s approval of CARBIO’s alternative tracking plan. 

Standing. As an initial matter, the court rejected EPA’s argument that the Board did not have 

standing. The court determined that the Board met the standing requirements of injury, causation, 

and redressability, because CARBIO’s plan would compete with domestic production and could be 

remedied by an order vacating EPA’s approval. 

Untimely Challenge. The court then turned to the Board’s challenge to the recordkeeping rule, which 

EPA contended was untimely. The court agreed with EPA, explaining that the Clean Air Act 

provides that any challenge to regulations must be filed with 60 days of the promulgation of the 

regulations.82 The Board challenged the rule five years after it was promulgated, noted the court, and 

even intervened in a case before the D.C. Circuit83 in support of EPA and the rule. 

The court rejected the Board’s argument that the holding in Coalition for Responsible Regulation Inc. v. 

EPA84  applied in this case. The court explained that in the Coalition case the challenged new rule 

expanded an existing program to areas that had never been regulated before. The court found the 

challenge to that new rule to be a “newly ripened” claim, but that situation did not apply in this case. 

Judge Tatel said that the Board’s members were subject to the rule as soon as it was promulgated, 

and the Board was involved in the rulemaking. The court noted that the Board failed to make any 

objection to the recordkeeping requirements at that time. The Board’s real claim, said the court, is that 

it is objecting to the application of the rule to CARBIO, not the rule itself. 

The court also rejected the Board’s attempt to apply the reopener doctrine, which provides that a 

challenge can be brought against a rule when a regulation is applied in such a way that it is a 

significant change from the way the rule was previously applied. In this case, said the court, 

CARBIO’s proposal aligns with the requirements of the rule. The court held the Board’s request for 

review of the rule was untimely. 

EPA Approval. The court then turned to the Board’s main argument—that EPA erred in approving 

CARBIO’s plan. The Board argued that EPA should not have approved CARBIO’s plan without 

notice and comment, because the approval was in fact a rulemaking and the approval was not an 

adjudication. “EPA’s approval of the CARBIO’s plan was a straightforward instance of adjudication,” 

said the court, and the approval only applies to CARBIO. EPA is not required to have a notice and 

comment for every application under the rule, said the court. 

Arbitrary and Capricious Decision. On the Board’s argument that EPA acted arbitrarily and 

capriciously in approving CARBIO’s plan, the court noted that it gives deference to EPA’s 

determination where the issue is about science-driven statutory schemes.  

                                                           
82  CAA §307(b)(1). 

83  National Petrochemical and Refiners Association v. EPA, 630 F.3d 145 (D.C. Cir. 2010). 
84  684 F.3d 102 (D.C. Cir. 2012), aff’d in part, rev’d in part sub nom., Utility Air Regulatory Group v. EPA, 134 S. Ct. 2427 (2014). 
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The Board argued that CARBIO’s plan failed to comply with the requirements of §80.1454(h) by 

omitting importers, relying on satellite technology, and failing to identify supply chain producers. 

Importers. The court explained that for the Board’s first argument, that CARBIO’s plan failed to 

include importers, the issue was about EPA’s reading of the requirements in §80.1454(h). The Board 

indicated that there are three references in the statute that a survey plan must include producers and 

importers.  

EPA’s reading of the statute is that “only an alternative tracking plan sponsored by RIN-generating 

importers needs to include importers, whereas the CARBIO proposal is sponsored by RIN-generating 

producers,” said the court. The court agreed with EPA’s reading, finding that that the statute 

provides that a producer or importer can sponsor a survey plan. A producer that has generated a RIN 

and has supporting records, has no reason to continue monitoring its production downstream, said 

the court. 

Satellite Technology. Turning to the Board’s argument that CARBIO’s plan to use satellite 

technology to identify qualified land did not meet the requirements of the rule, the court found that 

the rule provides for the use of satellite imagery or data in the second recordkeeping option. 

CARBIO’s plan therefore met the requirements of the rule, said the court, because if satellite 

technology could be used for one option, it clearly could be used for another option.  

The Board failed to provide any other basis for challenging EPA’s approval of CARBIO’s use of 

satellite technology, said Tatel. 

Survey Plans. Finally, the Board argued that CARBIO’s survey plan failed to identify feedstock 

suppliers and the survey areas. The court explained there is a distinction between survey plans and 

surveys, and the rule only requires that feedstock suppliers and the survey areas be included in 

survey results that are reported to EPA. EPA only had to approve the methodology of the survey, 

said the court. 

By Denise Ryan DRyan@fosterreport.com 
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D.C. Circuit Remands Major Boiler Standards Back to EPA Without Vacatur 

The major boiler standards rule85 was remanded back to the Environmental Protection Agency 

without vacatur, because the U.S. Court of Appeals for the D.C. Circuit determined that vacating the 

standards on remand would unnecessarily remove limits on hazardous air pollutants while EPA was 

completing a rulemaking for replacement standards (U.S. Sugar Corp. v. Environmental Protection 

Agency, No. 11-1108). 

EPA filed a petition for a panel rehearing on September 12, asking that the court remand the rule 

without vacatur following the court’s July 29 decision that EPA incorrectly excluded certain sources 

from the calculation of the Maximum Achievable Control Technology (MACT) emissions standards 

for major-boilers, and vacated only the standards affected by the flawed calculation.86  

In the court’s per curiam decision on the rehearing request, the court noted that remanding without 

vacating an agency’s rules might invite harmful circumstances such as agency delay, citing the 

decision in In re Core Communications Inc.87 

The court explained that it remands without vacatur when it is clear that vacatur would affect the 

protections in a rule. In this case, said the court, vacatur would remove limitations on air pollutants 

that could result in even greater amount of air pollutants being released into the air that could 

endanger the health of the public. 

On remand the court directed EPA to revise the calculation of the MACT emissions standards 

consistent with the court’s July 29 decision. The court noted that it was not imposing a deadline on 

EPA, but expected the agency to act promptly. The petitioners could bring a mandamus petition if 

EPA fails to act in a timely manner, the court suggested.  

By Denise Ryan DRyan@fosterreport.com 

 

                                                           
85  National Emission Standards for Hazardous Air Pollutants for Major Sources: Industrial, Commercial, and Institutional Boilers 

and Process Heaters, 76 Fed. Reg. 15,608 (3/21/11), as amended, National Emission Standards for Hazardous Air Pollutants for 
Major Sources: Industrial, Commercial, and Institutional Boilers and Process Heaters, 78 Fed. Reg. 7138 (1/31/13). 

86  U.S. Sugar Corp. v. EPA, 830 F.3d 579 (D.C. Cir. 2016). For more information about the court’s decision, see, EPA’s Boiler 
Emissions Rule, Attacked from Both Sides, Survives Industry’s Challenges; But Environmental Advocates Notch Wins or Remands 
on Some Issues, FR No. 3112, pp. 16-21.   

87  531 F.3d 849, 862-863 (D.C. Cir. 2008). 
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ENERGY BUSINESS 

API Chief Jack Gerard Sees U.S. Oil and Gas Industry as Instrumental in Solving 
Many of the Nation’s Biggest Challenges 

U.S. voters in the November election signaled their desire for change and 

positive solutions, and it is now up to the new administration and 

Congress to deliver, Jack Gerard, President and CEO of the American 

Petroleum Institute (API), told an audience of industry and political 

dignitaries in Washington D.C. on January 3. 

Importantly, Gerard sees his industry as a major contributor to those 

solutions, through providing affordable energy and stimulating the 

economy with major infrastructure investments.  His address, titled 2017 

State of American Energy, also offered a back to basics perspective that “keeps the focus where it 

should be: on the American energy consumer.” 

Exit polling data in November, noted Gerard, revealed the depth of discontent in the electorate.  

Some 70% of voters indicated they were dissatisfied with the way government was working and 

“policymakers are out of touch with their daily problems and priorities.” But the API chief suggests 

that the U.S. oil and gas industry can offer the kinds of practical, gridlock-breaking solutions the 

public wants.  

Forward-looking, Policies and Regulations.  Gerard lashed out against the raft of new regulations 

emerging in recent years from the Obama administration, many of which he asserts are unnecessary 

or redundant.88   

Topping his list of unnecessaries, are the EPA’s methane emissions regulations finalized in 2016.  

Despite dramatically increasing production, Gerard underscored, the U.S. natural gas industry has 

been steadily reducing its methane emissions, as an outgrowth of improving technology and its 

natural self-interest in capturing and selling as much of its primary product, methane, as possible.  

Hence, API perceives the new methane emission standards as a clear case of regulatory overreach.  

But Gerard anticipates a change in basic assumptions with the arrival of a new Congress and 

leadership at the agencies. He portrays this changing of the guard as an “once-in-a-generation 

opportunity for a national conversation” on energy policies, and a chance to adopt “solutions for our 

most pressing problems.”  Among these, he listed: (1) creating middle-class jobs, (2) tackling income 

inequality, (3) ensuring sustained and affordable energy for consumers, and (4) enhancing national 

security. Later, he made the case that growing domestic natural gas production and LNG exports 

hold the key to addressing climate change. 

The 21st century energy renaissance, as Gerard puts it, can offer practical solutions for these diverse 

goals, he believes.  But enabling industry-driven solutions will call for commonsense policies, which 

Gerard contrasts with regulatory initiatives that will, in his view, serve mainly to hinder exploration, 

production, and delivery of oil and gas products. 

                                                           
88  Gerard later clarified that by “redundant” he is referring in part to contexts where the states already regulate oil and gas activities 

and should take the lead, rather than the federal agencies.   

 
Jack Gerard 
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U.S. Takes the Lead.  Gerard is especially fond of saying that the U.S. is the “leading producer of oil, 

natural gas and refined products in the world.”  He attributes this to a 21st century revolution in how 

the American industry produces and refines oil and gas, which, he’s quick to add, “has directly 

benefitted America’s families” by lowering their cost of energy.  

Gerard cites statistics to support a significant drop in consumer energy costs – e.g., the average 

American household saving $1,337 from lower utility costs in 2015, and drivers saving $550 in 

gasoline costs. 

Besides families, American manufacturing is benefitting, as industrial activity in the U.S. rebounds in 

response to lower energy cost inputs versus global competitors.  Gerard stated that electric power 

costs are 30-50% lower than offshore competitors, and American manufacturing costs overall are 

running 10-20% below those in Europe.  By 2018, domestic manufacturing costs could be even lower 

than China’s by a couple of percentage points, Gerard said. 

Fossil Fuels’ Undiminished Role.  Energy experts agree fossil fuels will continue to provide the 

backbone of U.S. and global energy requirements far into the future, according to Gerard.  More than 

60% of American energy needs will be met by oil and gas in 2040, estimates the U.S. Energy 

Information Administration (EIA), even under “optimistic scenarios for renewable energy growth.”   

On a global scale, energy demand by 2040 is forecast to increase by 48%, Gerard continued, driven 

largely by growing demand from developing nations; and 78% of that new demand is expected to be 

met by fossil fuels.    

But consumption growth isn’t the whole story.  Gerard credited developed nations with making 

strides in energy efficiency, accompanied by falling CO2 emissions.  An EIA study observed that in 

2015, the U.S. used 15% less energy than in 2005 to produce an equivalent amount of economic 

activity, while emitting 23% less CO2. 

Nonetheless, Gerard stressed, the world will need “more energy and oil and natural gas will continue 

to be the dominant source for decades to come.”  The main question, he suggests, is which nations 

will meet the demand.  Gerard argues for the U.S. assuming a major role, but cautions that this can 

only be achieved with “smart, pro-growth energy policies” acknowledging the central role fossil fuels 

will play and promoting their safe and responsible development. 

Environmental Gains.  Gerard also strove to refute the idea that using more oil and gas inevitably 

leads to aggravating climate change.  To the contrary, he asserted, the U.S. industry has “helped 

disprove, conclusively, the long-held assumption that increased energy production, refining and 

consumption must necessarily lead to a dirtier environment.” 

Again, turning to EIA data, Gerard stated that U.S. carbon emissions in the first six months of 2016 

were at their lowest point in 25 years, due “largely to greater use of natural gas.”  Similar progress 

has been made in reducing air pollution from vehicle emissions, he noted. “Our nation’s world class 

refineries,” Gerard claimed, are turning out cleaner gasoline and diesel fuels that, since 1970, have 

contributed (along with more fuel-efficient engines) to a 70% decrease in pollutant emissions, even as 

miles driven soared by 180%. 
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Increased use of natural gas has also contributed to a 17% reduction in atmospheric ozone 

concentrations since 2000, Gerard stated.  All told, he concludes that the U.S. has become “not just an 

energy superpower, but also a global emissions reduction leader.” 

This environmental progress has been enabled, in Gerard’s account, by “private sector innovation 

and investment,” leading to advancements in hydraulic fracking and horizontal drilling, clean air 

technologies installed at oil refineries, and cleaner-burning fuel production.  However, he remarked 

that such progress does not take place in a vacuum, and credited federal, state, and local 

governments for “setting the regulatory parameters, as they should.” 

Regulatory Drag.  Gerard’s nod to the role of regulation was brief.  Shifting gears, he marveled at the 

remarkable achievements of the oil and gas industry “in light of the many constraints…[from] 

regulations designed more to stifle domestic fossil fuel development than to benefit the American 

consumer.” 

Casting overregulation as an impediment to the country’s potential leadership in oil and gas 

production and refining – as well as showing the way to greater emissions reductions – Gerard called 

for a break from the recent past.  Specifically, he advocated a reexamination of the current regulatory 

onslaught, consisting of some 145 regulations and executive actions imposed or proposed in the last 

few years.  

The structural problem that concerns Gerard occurs when regulations do not align with basic and 

commonsense goals.  As examples, he cited: (1) helping the consumer; (2) growing the economy; (3) 

protecting workers; and (4) improving the environment.  If regulations do not serve these goals, he 

believes, they should be “revised or removed to make way for smarter and forward-looking energy 

policies.” 

A sore point for API is the Obama administration’s withholding from oil and gas development 

“roughly 94% of federal offshore acreage.”  Gerard cited vast quantities of jobs, financial stimulation, 

government revenues, and attainable oil and gas production that will remain out of reach so long as 

these policies are pursued.  

Gerard noted the absence of “any meaningful expansion of offshore access in decades” and 

“government decisions and red tape [that] are obstructing energy infrastructure projects – and the 

good jobs they create.” This syndrome has affected “projects that have successfully completed 

exhaustive approval processes,” he added. 

Gerard feels the current Administration has been bending to the will of a vocal minority pursuing an 

anti-fossil fuels political agenda, while “eight in ten voters support increased development of the 

country’s energy infrastructure.”   

Pent-up Investment. Gerard remarked that seven of the ten most expensive states for electricity costs 

are in New England, where developers of natural gas and electric power infrastructure have 

encountered stiff local resistance.  An industry coalition has estimated that between 2016 and 2020, 

this shortage of transmission infrastructure could cost $5.4 billion in higher energy costs and 167,000 

private sector jobs. 

Conversely, notes Gerard, the private sector is prepared to make investments in energy infrastructure 

that “could generate up to $1.15 trillion” – a level that would support 1.1 million new jobs and add 

$120 billion per year to the economy by 2025, according to one study. 
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Tax Reform.  Gerard assured the audience that his industry understands the need for reforming the 

tax code and is prepared to work together with Congress.  But he hopes that any specific reforms will 

“make America more globally competitive,” will be evenly applied, and will be “mindful of the 

important role the oil and natural gas industry plays in job creation and economic growth.”   

Returning to 2016 politics and the recently expressed will of the voters, Gerard observed that energy, 

like few other issues, enjoys bipartisan support and can “bridge the ideological divide between 

Democrats and Republicans.”  He observed that an election night poll found “80% of American 

voters support increased domestic energy production and refining,” a result that crossed party lines 

(with 71% of Democrats taking this view).  

With North America poised to become a net energy exporter, Gerard is hopeful that a “collective, 

bipartisan vision of an American energy future” will take hold and the U.S.’s 21st century renaissance 

will continue to deliver the economic opportunity and environmental benefits for many years to 

come.” 

Questions from the Audience.  Gerard took questions first from the general audience and then from 

the press.  Some of the more salient points he made in this portion of the program were: 

 Asked about what specifically he’d like to see from the new Trump administration, Gerard 

kept things fairly general.  With voters showing they want change, the API aims for a more 

collaborative relationship with Congress and the White House.  Facing a barrage of 145 new 

or proposed regulations the industry feels are in many cases unnecessary or redundant, API’s 

members want the nation’s regulatory agenda to be pared back to smarter regulations.  His 

priority list includes: (1) a more constructive environment for building and completing energy 

infrastructure; (2) repealing or reforming the renewable fuels standards; and (3) improving 

access to domestic energy resources. 

 Invited to elaborate on the issue of resistance to new energy infrastructure, Gerard stressed 

that the nation needs to honor the rule of law.  He expanded on this point by noting how, after 

exhaustive collaborative processes are conducted to absorb input from local interests, 

including routes changes to accommodate those interests, “we need to make sure when the 

final decision is made that we honor that decision.”  Nothing is more chilling to private 

investment, he added, than not knowing what the outcome might be and how long it might 

take.89 

 Asked about the API’s approach to climate change in the new administration, Gerard harked 

back to the 2015 Paris Accords and wished President Obama had gone there to talk about the 

U.S.’s proven track record of reducing carbon emissions to a 25-year low.  So, whether the 

discussion is about the Paris agreement or the EPA’s Clean Power Plan, Gerard says his group 

is focused on solutions where the oil and gas industry is leading the way.  He also alluded to 

the industry’s research in developing cleaner fuels, which has resulted in much lower air 

pollution since the 1970s, as well as its current research and development in the field of zero-

carbon emissions fuels.90  

 

                                                           
89  Gerard did not specify the projects that fell into this category, but said there have been some “early wins” in the wake of the 

election. 

90  The oil and gas industry is second only to the federal government in its annual expenditures in R&D for low-emission fuels, he 
remarked. 
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 On the issue of exports, Gerard regards natural gas pipeline exports to Mexico and LNG 

global exports as important, with such trade a significant opportunity not only to employ 

more Americans but also to contribute to curbing worldwide carbon emissions. Hence, API is 

“all about free trade” to realize these opportunities. Gerard did indicate his organization is 

concerned about a proposed “border adjustment fee,” and is engaged in an analysis of it.   

 A questioner from Canada, noting there is a good deal of fear there about a Trump 

administration (with the Canadian oil and gas industry already facing the prospect of higher 

taxes and more regulation locally), asked Gerard how he thinks the Canadian industry will 

fare under Trump.  Gerard first agreed with the questioner’s observation that the North 

American oil and gas industry is highly integrated and added that he expects even more 

integration over time.  He then surmised that the Canadian industry will fare no better or 

worse than the U.S. industry under the Trump administration, and will be more affected by 

the policies the Canadian government chooses to adopt. 

 Asked to comment on the difficulties FERC is experiencing with opposition and protests to 

natural gas infrastructure filings, Gerard lamented any attempts to politicize FERC, which has 

always been “driven by data and science.”  With respect to pipeline construction protests in 

the field (e.g., North Dakota), Gerard reemphasized that the “American people have spoken,” 

yet not everyone agrees. A small but extreme group, he observed, is espousing the belief that 

we should avoid using any fossil fuels.  However, he underscored, products that depend on 

oil and natural gas are all around us, and the world will remain dependent on these fuels for 

many decades to come. 

By Ken Barry KBarry@fosterreport.com 
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ENERGY NEWS ALERT 

DCP Midstream and DCP Midstream Partners Combine to Form Largest NGL Producer and Gas 

Processor in U.S. 

On January 4, DCP Midstream, LLC, a 50/50 joint venture between Phillips 66 and Spectra Energy 

(Owners), and DCP Midstream Partners, LP (DPM), announced in a press release that they have 

signed and closed a transaction combining all the assets and debt of Midstream with DPM, 

simplifying the corporate structure and creating the largest natural gas liquids (NGL) producer and 

gas processor in the U.S. On 1/23/17, the combined company will be renamed DCP Midstream. 

Under terms of the transaction, Midstream has contributed subsidiaries owning all its assets to DPM, 

plus $424 million of cash, in exchange for approximately 31.1 million DPM units ($1.125 billion) and 

DPM assuming $3.15 billion of Midstream debt, for an estimated transaction multiple of 

approximately eight times based on current commodity strip prices. The cash proceeds of $424 

million contributed to DPM will be used to repay its revolver, fund its growth projects or prefund 

repayment of DPM debt maturing in December 2017. The Owners have retained their 50/50 joint 

ownership of DCP Midstream, LLC, which owns the incentive distribution rights and 38 percent of 

the outstanding DPM general and limited partner units. The terms of the transaction were 

unanimously approved by the board of directors of DCP Midstream and DCP Midstream Partners 

based on the unanimous approval and recommendation of the conflicts committee, which is 

comprised of independent directors. 

“This transformational transaction provides a platform of premier assets with strong growth 

opportunities in the key U.S. producing basins at a multiple that paves the way towards future 

distribution growth,” said Wouter van Kempen, chairman, president and CEO of both DCP 

Midstream and DCP Midstream Partners. “The transaction benefits both our unitholders and our 

Owners with a simplified structure and is the logical progression following our successful DCP 2020 

strategy execution to date. We’ve added fee-based margins, sold non-core assets, strengthened 

Midstream’s balance sheet and reset the overall cost structure of the DCP enterprise to make the 

assets more MLP-friendly.” 

PDC Energy Announces Acquisition of 4,500 Acres in Core Delaware Basin for $118 Million 

PDC Energy, Inc. January 4, announced that on 12/30/16, it closed the acquisition of approximately 

4,500 net acres in Reeves and Culberson Counties, Texas, from Fortuna Resources Holdings, LLC, for 

approximately $118 million in cash, subject to certain post-closing adjustments. PDC's working 

interest in the acquired leasehold is 100 percent and PDC expects to operate 100 percent of the 

properties. The acquired properties are concentrated in the company's Central acreage block 

contiguous with the company's acreage from the recently closed acquisition of approximately 57,000 

net acres in Reeves and Culberson Counties. Current net production associated with the acquisition is 

approximately 300 barrels of oil equivalent per day. Also included is a drilled, but uncompleted 

horizontal well, and a salt water disposal well.  

The company estimates the acquired acreage contains 75 gross one-mile horizontal drilling locations, 

based on four wells per section in each of the Wolfcamp A, B, and C zones. This estimate is based on 

the assumptions utilized by the company in its prior Delaware Basin acquisition. The company plans 
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to integrate the newly acquired acreage into its development drilling plans for its Central acreage 

block.     

President and Chief Executive Officer Bart Brookman commented in a press release, “This bolt-on 

acquisition is a great example of our strategy to both expand and block up our Core Delaware Basin 

position. Our net acreage, drilling inventory and estimated reserve potential in the basin are expected 

to increase by approximately ten percent with this transaction. Additionally, by creating a large, 

contiguous acreage block, we have the opportunity to focus on longer lateral development while 

optimizing our operational efficiencies.” 

Bonanza Creek Energy, Inc. Files for Bankruptcy 

Bonanza Creek Energy, Inc. and certain subsidiaries announced January 4, that they had filed 

voluntary petitions under Chapter 11 of the U.S. Bankruptcy Code in the Bankruptcy Court for the 

District of Delaware to pursue a prepackaged plan of reorganization, in accordance with the 

previously announced restructuring support agreement (RSA) with certain of their noteholders and 

one of their crude oil purchase and sale counterparties, NGL Crude Logistics, LLC and its parent, 

NGL Energy Partners LP, to effectuate a comprehensive restructuring.  

The RSA and prepackaged plan provide for a substantial deleveraging transaction pursuant to which 

Bonanza Creek will transform its balance sheet by equitizing approximately $867 million of its 

existing unsecured bond obligations and substantially bolster its liquidity position through a $200 

million rights offering for new equity, to be backstopped by certain unsecured noteholders. The RSA 

and prepackaged plan also provides that the company’s existing shareholders, in exchange for the 

releases by such shareholders of the released parties (as defined in the plan), will receive 4.5% of 

reorganized Bonanza Creek’s equity as of the effective date of the prepackaged plan (subject to 

dilution by a rights offering for new equity, a management incentive plan, and warrants for existing 

equity holders) and 3-year warrants to acquire up to 7.5% of equity in reorganized Bonanza Creek.  

Certain holders of its 6.75% senior notes due 2021 and 5.75% senior notes due 2023 and together with 

the 2021 Notes, collectively holding 51.1% of its outstanding Senior Notes, and one of its crude oil 

purchase and sale counterparties, NGL Crude Logistics, LLC, and its parent, NGL Energy Partners, 

LP (collectively, NGL) have agreed to vote in favor of the prepackaged plan.    

The company began the solicitation of votes on the prepackaged plan prior to filing its petition. 

Subject to Bankruptcy Court approval of the plan and the satisfaction of certain conditions to the plan 

and related transactions, the company expects to consummate the plan and emerge from Chapter 11 

before the end of the first quarter of 2017.  There can be no assurances that the plan will be confirmed 

pursuant to the Bankruptcy Code.   

The company will continue to operate its business as a debtor-in-possession under the jurisdiction of 

the Bankruptcy Court and fully expects to continue existing operations and maintain staffing and 

equipment as normal throughout the court-supervised financial restructuring process.  The company 

has filed a series of motions with the Bankruptcy Court requesting authority to continue normal 

operations, including requesting Bankruptcy Court authority to continue paying trade creditors, 

royalty interest holders, and employee wages and salaries in the ordinary course and providing 

employee benefits without interruption.  
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Richard Carty, Bonanza Creek’s Chief Executive Officer, commented in a press release, “We look 

forward to completing the restructuring quickly with minimal disruption to our business, and 

anticipate meeting ongoing obligations to our employees, customers, vendors, suppliers and others 

throughout the Chapter 11 process.” 

SM Energy Announces Sale of Eagle Ford Assets to Subsidiary of Venado Oil for $800 Million 

SM Energy Co., announced in a press release January 3, that it has entered into a definitive agreement 

with a subsidiary of Venado Oil and Gas, LLC, an affiliate of KKR, for the sale of the company's third 

party operated assets in the Eagle Ford, including its ownership interest in related midstream assets, 

for a purchase price of $800 million (subject to customary adjustments). 

President and Chief Executive Officer Jay Ottoson commented, “We are pleased to announce the 

signing of this agreement as we kick off 2017. This sale supports SM's strategy to be a premier 

operator of top tier assets.  Our 2017 capital program will focus on our top tier oil position in the 

Midland Basin, consisting of approximately 87,600 net acres, and our top tier operated natural gas 

and NGL position in the Eagle Ford, consisting of approximately 161,500 net acres.  The proceeds 

from this sale will provide us with additional flexibility to pursue aggressive growth from our 

Midland Basin assets, with related capital expenditures in excess of cash flow over the next few years, 

while at the same time improving our debt metrics and maintaining strong liquidity.”  

The assets to be sold include approximately 37,500 net acres in the Maverick Basin/Eagle Ford area of 

south Texas and a 12.5% interest in the Springfield Gathering System. As of year-end 2015, net 

proved reserves associated with these assets were 65 MMBoe (38% oil, 31% natural gas and 31% 

NGLs).  In the third quarter of 2016, these assets produced approximately 27,260 net Boe per day 

(33% oil, 33% natural gas and 34% NGLs.)  The transaction is expected to close in the first quarter of 

2017, with an effective date of 11/1/16, and the purchase price will be subject to certain closing price 

adjustments. The transaction is subject to the satisfaction of customary closing conditions, and there 

can be no assurance that the transaction will close on time or at all. 

CFTC Chairman Timothy G. Massad Announces Resignation 

On January 3, Commodity Futures Trading Commission Chairman Timothy G. Massad announced 

that he tendered to President Obama his resignation as Chairman effective on 1/20/17. Massad 

issued the following statement: “For the past two and a half years, I’ve had the privilege of working 

alongside the very talented CFTC staff, and I thank them for their dedication on behalf of the 

American people. I also want to express my appreciation to my fellow Commissioners, Sharon 

Bowen, and Chris Giancarlo, for the constructive and collaborative engagement we have had 

throughout my tenure. I am also very grateful to President Obama for giving me the opportunity to 

lead this important agency.” 

Massad will remain a commissioner for a few weeks in order to close out his office and handle 

administrative matters. Massad was sworn in as Chairman on 6/5/14. Prior to his tenure, he served 

as Assistant Secretary for Financial Stability at the U.S. Department of the Treasury, overseeing the 

Troubled Asset Relief Program (TARP). Before becoming Assistant Secretary, he served as Chief 

Counsel for the program. Prior to joining Treasury, Massad served as a legal advisor to the 

Congressional Oversight Panel for the Troubled Asset Relief Program. As a lawyer in private 

practice, Massad was a partner in the law firm of Cravath, Swaine & Moore, LLP.  
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Shell Midstream Acquires Interests in Proteus Oil, Endymion Oil, and Cleopatra Gas Gathering 

from BP 

Shell Midstream Partners, LP announced on December 28, that it has acquired 10% interest in Proteus 

Oil Pipeline Co., LLC, 10% interest in Endymion Oil Pipeline Co., LLC, and a 1% interest in Cleopatra 

Gas Gathering Co., from BP. 

“This acquisition builds on our corridor pipeline strategy in the Gulf of Mexico.  Our sponsor, Shell 

Pipeline Company is currently building the Mattox pipeline to serve the recently sanctioned 

Appomattox platform.  Proteus and Endymion will connect the Mattox pipeline to onshore markets, 

creating a new corridor line, which will transport all of Appomattox's volumes once it comes online 

toward the end of the decade,” said John Hollowell, CEO of Shell Midstream Partners in a press 

release.  “Proteus also connects to the Thunder Horse platform which is a key development field for 

BP and ExxonMobil.  In addition to Thunder Horse, Proteus is also currently connected to the Noble 

Energy, Inc. operated Thunder Hawk platform.” 

The acquisition price reflects an approximate 7.7 times multiple of Shell's forecasted annual average 

adjusted EBITDA attributable to the purchased interests over 2017 and 2018.  The acquisition was 

funded with borrowings under Shell Midstream Partners' revolving credit facilities and is expected to 

be immediately accretive to unitholders.  

Highlights of acquired pipeline interest: 

 Proteus is a 71-mile crude oil pipeline with a 425,000 bpd capacity.  The pipeline provides 

access to the Mississippi Canyon area of the Gulf of Mexico from the Thunder Horse and 

Thunder Hawk platform to the Proteus SP 89E Platform.  Noble Energy's Big Bend and 

Dantzler fields are tied back to the Thunder Hawk platform.  

 Endymion is an 89-mile crude oil pipeline with a 425,000 bpd capacity.  The pipeline provides 

access to the Mississippi Canyon area of the Gulf of Mexico. It is connected to LOOP Clovelly 

storage with access to multiple markets. 

 Cleopatra is a 115-mile gas gathering pipeline in Southern Green Canyon, with access to 

Atwater Valley, Walker Ridge, and Lund areas in the Gulf of Mexico. Cleopatra is currently 

connected to the Holstein, Atlantis, Neptune, Shenzi and Mad Dog platforms.  The system 

will transport new volumes from the Mad Dog 2 field once it comes online.  

Memorial Production Partners LP Plans to File for Bankruptcy 

Memorial Production Partners LP announced on December 23, that it has entered into a Plan Support 

Agreement (PSA) with holders of 50.2% of the Partnership's 7.625% senior notes due 2021 and the 

Partnership's 6.875% senior notes due 2022, and has reached an agreement-in-principle with the agent 

under its revolving credit facility (subject to documentation and approval by the lenders under the 

revolving credit facility) on the terms of a financial restructuring plan that is expected to eliminate 

more than $1.3 billion of debt from the Partnership's balance sheet. The Partnership is working 

closely with the lenders under its revolving credit facility to reach a definitive agreement. 

To implement the terms of the PSA and agreement-in-principle and complete the proposed 

deleveraging transaction, MEMP expects to voluntarily file for reorganization under Chapter 11 of 

the U.S. Bankruptcy Code in the coming weeks. 
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MEMP's operations and production are expected to continue as normal throughout the court-

supervised financial restructuring process. The Partnership intends to continue meeting its employee, 

customer and vendor obligations in the normal course and will continue to adhere to all applicable 

regulatory and environmental standards.  

MEMP expects to file a Current Report on Form 8-K with the Securities and Exchange Commission 

that will include the full terms of the PSA. 

Peabody Energy Files for Bankruptcy 

Peabody Energy announced on December 22, that it has filed its plan of reorganization and 

disclosure statement with the U.S. Bankruptcy Court for the Eastern District of Missouri, representing 

another key milestone in the company's Chapter 11 process. 

“Today's proposed plan is an important achievement in our path toward emergence,” said Peabody 

Energy President and Chief Executive Officer Glenn Kellow in a press release.  “The plan charts 

Peabody's course forward and reflects an enormous amount of work by the company and multiple 

creditor groups to advance a proposal that has broad consensus, maximizes the value of the 

enterprise and paves the way for a sustainable future.  We look forward to moving toward 

confirmation of the plan.” 

The plan of reorganization and disclosure statement establish proposed recoveries for key 

stakeholders and outline other components of the company's future governance and ownership.   

The proposed plan provides for a new, sustainable capital structure that significantly reduces the pre-

filing debt levels by more than $5 billion, lowers fixed charges and recapitalizes the company through 

a backstopped rights offering of $750 million, a private placement of mandatorily convertible 

preferred stock of $750 million and the issuance of new common stock to satisfy certain creditor 

claims.  The plan also anticipates that Peabody will emerge with substantial liquidity to satisfy near 

and long-term needs.  

Following extensive negotiations, three key stakeholder groups – the First Lien Creditors, the Second 

Lien Group, and the Unsecured Noteholder Group, reached agreement with the company on a 

framework that culminated in the plan of reorganization filed today.  Peabody currently expects to 

have a hearing on the disclosure statement on 1/26/17.  Following court approval, Peabody intends 

to send the plan and disclosure statement to creditors for approval.   

Haynes and Boone Release Oil Patch Bankruptcy Monitor 

The law firm of Haynes and Boone released the year-end edition of their Oil Patch Bankruptcy Monitor. 

For 2016, 70 producers have filed for bankruptcy, which represents $56.8 billion in cumulative 

secured and unsecured debt, the report said. Most producers choose to file for bankruptcy in Texas 

bankruptcy courts. The report is available at: http://www.haynesboone.com/publications/energy-

bankruptcy-monitors-and-surveys 

Louisiana Governor and Venture Global Announce $8.5 Billion LNG Complex 

Louisiana Gov. John Bel Edwards and Venture Global LNG executives Bob Pender and Mike Sabel 

announced December 21, that the company will invest $8.5 billion to develop a natural gas 

liquefaction facility and LNG export terminal in Plaquemines Parish. Plaquemines LNG will be 
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Venture Global’s second major natural gas liquefaction and export project in Louisiana, joining the 

$4.5 billion Calcasieu Pass project that was announced in Cameron Parish in December 2014 and is 

under development. 

“We are happy to welcome Venture Global to Plaquemines Parish for its second multibillion-dollar 

LNG project in our state,” Gov. Edwards said. “The long-term prospects for the U.S. natural gas 

industry are bright, and Louisiana is well-positioned to capitalize on that success with ready access to 

natural gas supplies and deepwater access for shipping LNG to destinations worldwide. This facility 

will have a major impact on the local and regional economy, with hundreds of new high-paying jobs 

for our skilled workforce.” 

Plaquemines LNG will be built to an export capacity of 20 million metric tons per year. The complex 

will be located on the west bank of the Mississippi River near Mile Marker 55, downriver of Myrtle 

Grove. The 632-acre site – about 30 miles south of New Orleans – includes 7,000 feet of river frontage 

and is owned by the Plaquemines Port Harbor and Terminal District. 

Louisiana Economic Development began discussions with Venture Global about the Plaquemines 

Parish project after the company’s announcement of the Calcasieu Pass LNG project in late 2014. The 

company is expected to utilize the state’s Quality Jobs and Industrial Tax Exemption programs. 

Venture Global announced its Calcasieu Pass LNG project at the intersection of the Calcasieu Ship 

Channel and the Gulf of Mexico in Cameron Parish in December 2014. Production could begin by late 

2019, and full operations are projected to start in 2020. That facility will produce 1.4 billion cubic feet 

per day of liquefied natural gas for export, with an annual capacity of 10 million metric tons. 

Construction of the Plaquemines LNG project is expected to begin in 2018, once FERC authorizes the 

project. Full operations are expected to begin in 2022. 

House Committee on Energy and Commerce Asks GAO to Examine Strategic Petroleum Reserve 

The House Committee on Energy and Commerce sent a letter to the Government Accountability 

Office on December 22, asking GAO to examine the Department of Energy’s management of the 

Strategic Petroleum Reserve. The committee also asked GAO to investigate U.S. participation in the 

International Energy Agency. The letter noted that in a recent report to Congress, the DOE concluded 

that the SPR could have difficulty meeting its energy security mission because the SPR’s aging 

infrastructure have reduced the SPR’s ability to add oil to the market. The committee asked GAO to 

review options to make the SPR more cost effective. The letter is available at: 

https://energycommerce.house.gov/news-center/letters/letter-gao-comptroller-general-gene-

dodaro-regarding-strategic-petroleum-reserve 

October 2016 Oil Production in Texas  

On December 21, it was announced that production for October 2016 as reported to the Railroad 

Commission of Texas is 73,565,318 barrels of crude oil and 582,136,569 mcf (thousand cubic feet) of 

total gas from oil and gas wells. These preliminary figures are based on production volumes reported 

by operators and will be updated as late and corrected production reports are received. Production 

reported to the Commission for the same period last year, October 2015, was: 74,686,442 barrels of 

crude oil preliminarily, updated to a current figure of 90,084,363 barrels; and 636,226,447 mcf of total 

gas preliminarily, updated to a current figure of 739,709,848 mcf.   
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The Commission reports that in the last 12 months, total Texas reported production was 987 million 

barrels of crude oil and 8.1 trillion cubic feet of total gas. Crude oil production reported by the 

Commission is limited to oil produced from oil leases and does not include condensate, which is 

reported separately by the Commission.  

Texas preliminary October 2016 crude oil production averaged 2,373,075 barrels daily, compared to 

the 2,409,240 barrels daily average of October 2015.  

Texas preliminary October 2016 total gas production averaged 18,778,599 mcf a day, compared to the 

20,523,434 mcf daily average of October 2015. Texas production in October 2016 came from 181,637 

oil wells and 91,812 gas wells. 

Anadarko Petroleum to Sell Marcellus Assets to Alta Marcellus Development for $1.24 Billion 

On December 21, Anadarko Petroleum Corp. announced it has agreed to sell its operated and non-

operated upstream assets and operated midstream assets in the Marcellus Shale of north-central 

Pennsylvania to Alta Marcellus Development, LLC, a wholly owned subsidiary of Alta Resources 

Development, LLC, for approximately $1.24 billion. The midstream assets in the Marcellus owned by 

Western Gas Partners, LP, Anadarko's sponsored master limited partnership, are excluded from the 

agreement. 

“With this transaction, we have announced or closed monetizations totaling well in excess of $5 

billion in 2016, while principally focusing Anadarko's U.S. onshore activities on our world-class oil-

levered assets in the Delaware and DJ basins,” said Al Walker, Anadarko Chairman, President, and 

CEO in a press release. “Our Marcellus team has done a superb job of maximizing the value of our 

position in this natural gas play, and we are grateful for their efforts and dedication.”  

The Marcellus Shale divestiture includes approximately 195,000 net acres and, at the end of the third 

quarter of 2016, sales volumes from these properties totaled approximately 470 million cubic feet per 

day. 

The transaction is expected to close during the first quarter of 2017, subject to customary closing 

conditions and adjustments. Jefferies LLC marketed the assets, and Sidley Austin LLP served as 

Anadarko's legal counsel. 

SM Energy Co. Closes Acquisition of Assets from QStar for $1.6 Billion 

SM Energy Co. announced December 21, that the company closed the previously announced 

acquisition of oil and natural gas assets in Howard and Martin Counties, Texas, from QStar LLC and 

a related entity for $1.6 billion, before customary purchase price adjustments.  

The company estimates its Midland Basin footprint to approximate 87,600 net acres, including the 

pending acquisition of additional leasehold interests announced in early December 2016. The 

acquisition was funded predominantly with cash proceeds from recent asset divestitures and the 

issuance to the sellers of 13.4 million shares of SM Energy common stock. The effective date of the 

transaction is 9/1/16. The company intends to operate two rigs on this leasehold position during 

2017, starting in the first quarter. 
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Technip S.A. and FMC Technologies Inc. Get Approval for European Cross-Border Merger 

Technip S.A., an energy project management company and FMC Technologies, Inc., a provider of 

technologies and services to the oil and gas industry announced December 21, that the Chancery 

Division of the High Court of Justice of England and Wales approved the European cross-border 

merger between Technip and TechnipFMC and set the date of completion for 1/16/17, after close of 

business. 

The parties also announced the filing of a Delaware certificate of merger pursuant to which FMC 

Technologies and a subsidiary of TechnipFMC will merge effective immediately after the merger 

between Technip and TechnipFMC on 1/16/17, which will complete the business combination 

between FMC Technologies and Technip. Trading of the TechnipFMC shares is expected to begin on 

1/17/17, on Euronext Paris at 9:00 a.m. (Paris time) and on the NYSE at 9:30 a.m. (New York time).   

This approval by the High Court of Justice is subject to the Business Combination Agreement not 

having been terminated by the parties, the approval by the AMF of the prospectus regarding the 

listing of the TechnipFMC shares on Euronext Paris and the TechnipFMC shares having been 

authorized for listing and trading on Euronext Paris. 

BLM Will Hold Online Oil and Gas Lease Sale on March 14 

The Bureau of Land Management announced on January 3, that it will hold an online oil and gas 

lease sale March 14. The sale includes 67 parcels totaling almost 116,000 acres in the Elko District for 

northeastern Nevada. 

The online auction begins at 9:00 a.m. (CST) (7 a.m. PST) on March 14, on www.energynet.com.  Each 

parcel will have its own unique two-hour open bidding period with start and stop times clearly 

identified on the auction website. Bids will only be accepted during a parcel’s open bidding period. 

The auction website is open to everyone; however, buyers must register as bidders on the EnergyNet 

site before the sale in order to submit bids for any individual parcel. 

A complete summary of the parcels to be offered, lease stipulations and other documents related to 

the lease sale are available at https://on.doi.gov/2hXgXsn. The previous Elko District sale was held 

3/8/16. 

The oil and gas lease is for a period of 10 years with annual rentals of $1.50 per acre for the first five 

years and $2 per acre after that until production begins. Once a lease is producing, a royalty of 12.5 

percent is charged. Half of the bid and rental receipts go to the state of Nevada. 

The next oil and gas sale is scheduled for 6/13/17. 

BOEM to Conduct Gulf of Mexico Offshore Lease Sale in March 

The Interior Department’s Bureau of Ocean Energy Management will hold a lease sale on 3/22/17, in 

New Orleans for energy production spanning more than 48 million acres offshore Louisiana, 

Mississippi, and Alabama.  

The Central Gulf of Mexico Lease Sale 247 will offer blocks of acreage for oil and natural gas 

exploration and development, marking the Obama administration’s twelfth and final offshore sale 

under the administration’s Outer Continental Shel Oil and Gas Leasing Program for 2012-2017, 
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BOEM said in a 12/22/16 statement. The previous sales held in the program netted more than $3 

billion for American taxpayers, BOEM said.  

The sale, which will be livestreamed via the BOEM website, will include about 9,118 blocks in water 

depths ranging from nine feet to more than 11,115 feet. The blocks are located from three miles to 

about 230 miles offshore, BOEM said.  

All terms and conditions for Lease Sale 247 are detailed in a Final Notice of Sale information package, 

which is available at: http://www.boem.gov/Sale-247/ 

FERC Gives Dominion Partial Authorization to Commence Construction of Leidy South Project  

FERC’s Office of Energy Projects on January 3, approved Dominion Transmission, Inc.’s (CP15-492) 

12/16/16 request for the Leidy South Project to proceed with construction at the Finnefrock 

Compressor Station located in Clinton County, Pennsylvania, Chambersburg Compressor Station 

located in Franklin County, Pennsylvania, and Leesburg Compressor Station located in Loudoun 

County, Virginia. The OEP noted that Dominion should file a separate request for a notice to proceed 

with construction of all other facilities for the project. 

Texas Eastern Files Amendment to Application for South Texas Expansion Project 

On December 30, Texas Eastern Transmission, LP (CP15-499) filed with FERC an amendment to its 

abbreviated application for a certificate submitted on 5/22/15, requesting authorization to construct, 

install, own, operate, and maintain minor facility additions and associated enclosures at its Vidor, 

Mont Belvieu, Blessing and Petronila compressor stations in Orange, Chambers, Matagorda and 

Nueces counties in Texas; acquire, by lease, capacity on Pomelo Connector, LLC’s proposed 

approximately 14-mile pipeline which is designed to interconnect with Texas Eastern’s proposed 

Petronila Compressor Station in Nueces County, Texas; change the project’s targeted in-service date 

from 5/1/17 to 10/1/18; change the project’s capacity from 400,000 Dth/d to 396,000 Dth/d; and 

remove from the project’s scope the meter and regulating station at the Petronila Compressor Station 

site. (For more information about the project application, see, Texas Eastern Pursues South Texas 

Expansion Project at FERC, FR No. 3052, pp. 28-30).     

FERC Issues Draft EIS for Proposed Atlantic Coast Pipeline, Comments Due by 4/6/17 

FERC announced on December 30, that its staff has prepared a draft environmental impact statement 

(EIS) for the projects proposed by Atlantic Coast Pipeline, LLC (CP15-554, et al.); Dominion 

Transmission, Inc. (CP15-555); and Atlantic and Piedmont Natural Gas. Co., Inc. (CP15-556). Atlantic 

seeks a certificate to construct, operate, and maintain 333.1 miles of 42-inch diameter mainline 

pipeline; 186.0 miles of 36-inch diameter mainline pipeline; 83.3 miles of 20-inch diameter lateral 

pipeline; 1.4 miles of 16-inch diameter lateral pipeline; three new compressor stations totaling about 

130,348 horsepower (hp); nine meter and regulating (M&R) stations; 11 pig launcher and receiver 

facilities; and 38 valves in West Virginia, Virginia, and North Carolina as part of the proposed 

Atlantic Coast Pipeline (ACP). The ACP will deliver up to 1.5 billion cubic feet per day of natural gas 

to customers in Virginia and North Carolina.  

Dominion seeks a certificate to construct, operate, and maintain 37.5 miles of 30-inch diameter 

pipeline; one M&R station; six valves; and four pig launcher or receiver facilities; and to modify four 

existing compressor stations to provide an additional 69,200 hp in Pennsylvania and West Virginia as 

part of its proposed Supply Header Project (SHP). Dominion is also requesting authorization to 
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abandon in place two existing gathering compressor units at its existing Hastings Compressor Station 

in Wetzel County, West Virginia. 

The SHP will provide customers access to the Dominion South Point hub in Pennsylvania along with 

other interconnecting natural gas suppliers, which would allow access to multiple gas suppliers and 

markets to facilitate access to low cost natural gas. Atlantic and Piedmont seek a certificate to lease 

capacity on Piedmont’s existing pipeline distribution system as part of their Capacity Lease Proposal. 

The purpose of the Capacity Lease Proposal is to provide service to North Carolina markets using 

additional transportation capacity on the Piedmont system. 

FERC staff analyzed the projects together in a single comprehensive EIS, because the projects are 

interrelated and connected actions. FERC staff concluded that construction and operation of ACP and 

SHP would result in temporary and permanent impacts on the environment, and would also result in 

some adverse effects, but that with Atlantic’s and DTI’s implementation of impact avoidance, 

minimization, and mitigation measures, the majority of project effects, except for impacts on forest 

vegetation, would be reduced to less than significant levels. 

Comments on the draft EIS are due to FERC on or before 4/6/17. 

FERC Announces Final EIS for Transco’s Atlantic Sunrise Project 

FERC announced December 30, that its staff has prepared a final environmental impact statement 

(EIS) for Transcontinental Gas Pipe Line Co., LLC’s (CP15-138) Atlantic Sunrise Project. Transco 

requests authorization to expand its existing pipeline system from the Marcellus Shale production 

area in northern Pennsylvania to deliver an incremental 1.7 million Dth/d of year-round firm 

transportation capacity to its existing southeastern market areas.  

The final EIS addresses the potential environmental effects of the construction and operation of 199.4 

miles of pipeline composed of the following facilities: 185.9 miles of new 30-inch and 42-inch 

diameter greenfield natural gas pipeline in Pennsylvania; 11.0 miles of new 36-inch and 42-inch 

diameter pipeline looping in Pennsylvania; 2.5 miles of 30-inch diameter replacements in Virginia; 

and associated equipment and facilities. 

The Atlantic Sunrise Project’s proposed aboveground facilities include: two new compressor stations 

in Pennsylvania; additional compression and related modifications to two existing compressor 

stations Pennsylvania and one in Maryland; two new meter stations and three new regulator stations 

in Pennsylvania; and minor modifications at existing aboveground facilities at various locations in 

Pennsylvania, Virginia, Maryland, North Carolina, and South Carolina to allow for bi-directional 

flow and the installation of supplemental odorization, odor detection, and/or odor 

masking/deodorization equipment. 

FERC staff determined that construction and operation of the project would result in some adverse 

environmental impacts, but impacts would be reduced to less than significant levels with the 

implementation of Transco’s proposed and FERC staff’s recommended mitigation measures.  

FERC Authorizes Algonquin to Place into Service Part of Incremental Market Project 

On December 30, FERC’s Office of Energy Projects granted Algonquin Gas Transmission, LLC’s 

(CP14-96) December 16 request to place into service the Stony Point to Yorktown Take-up and Relay 

from mileposts 2.6 to 5.5 of the Algonquin Incremental Market Project in Rockland and Westchester 
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Counties, New York.  According to OEP, the authorization allows Algonquin to provide the 

remaining 97,000 Dth/d of incremental firm transportation service. 

Tennessee Gas Asks FERC for Authorization to Proceed with Construction of Southwest 

Louisiana Supply Project 

On December 29, Tennessee Gas Pipeline Co. LLC (CP16-12) submitted copies of all the federal 

authorizations and clearances for the Southwest Louisiana Supply Project that were required by 

FERC’s 12/15/16 certificate order approving the project. Tennessee said that, since it has obtained all 

the federal authorizations and clearances required for construction activities at Gulf Crossing MS, 

Enable MS, Gulf South Pipeline MS, Tiger Pipeline MS, CS 836A, and existing CS 827, it was now 

requesting a Notice to Proceed for contractor mobilization and all construction activities associated 

with the facilities. Tennessee requests Commission approval by 1/20/17. 

FERC Issues Supplemental NOI for WBI Energy’s Valley Expansion Project to Extend Comment 

Period 

On December 28, FERC issued a supplemental Notice of Intent to prepare an Environmental 

Assessment (EA) for WBI Energy Transmission Inc.’s (PF16-10) Valley Expansion Project. The 

Commission had issued an initial NOI on 11/23/16 and an errata notice for the NOI on 11/28/16. 

FERC issued the supplemental NOI after it came to the Commission’s attention that the 

environmental mailing list was not provided copies of the NOI or the errata notice. 

The Commission issued the supplemental NOI to extend the scoping period and provide additional 

time for interested parties to file comments on environmental issues. The initial NOI identified 

12/23/16 as the close of the scoping period, and the scoping period is extended to 1/27/17. 

WBI Energy plans to construct 38 miles of new 16-inch diameter pipeline between Mapleton, North 

Dakota and Felton, Minnesota, and plans to construct a new 2,600-horsepower compressor station in 

Cass County, North Dakota, farm taps, valve settings, and ancillary facilities.  Additionally, WBI 

Energy plans to replace two existing town border station delivery points and construct one regulator 

station in Burleigh, Stutsman, and Barnes Counties, North Dakota, to increase the maximum 

allowable operating pressure of a portion of its Line Section 24. The project will provide an additional 

40 million cubic feet per day of firm transportation on the system. 

Jordan Cove LNG Withdraws from Federal Consistency Certification   

The Oregon Department of Land Conservation and Developments’ Coastal Management Program 

sent a letter to Jordan Cove on December 28, confirming Jordan Cove Energy Project's (CP13-483) 

withdrawal from federal consistency certification. The letter was in response to a December 22 e-mail 

from Jordan Cove’s counsel notifying the agency that Jordan Cove Energy Project, LP and Pacific 

Connector Gas Pipeline, LP, are intending to re-file for the necessary permits for the project. DLCD 

said that the letter confirms that Jordan Cove LNG has withdrawn its 8/1/14 consistency 

certification. 

Magnolia Asks FERC for Authorization to Start Site Preparation for LNG Terminal in Louisiana  

On December 27, Magnolia LNG LLC (CP14-347) asked FERC to authorize initial site preparation 

activities for its LNG export terminal in Louisiana by 12/30/16. On 4/30/14, Magnolia filed an 
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application for authorization to construct, modify, and operate facilities used for the export of natural 

gas. On 4/15/16, FERC issued an order granting authorization.  

One of the conditions of the order required Magnolia to submit documentation that it had received 

all required authorizations under federal law. Another condition in the order required Magnolia to 

submit a final Beneficial Use of Dredged Material Plan (BUDM Plan) that had been approved by the 

U.S. Army Corps of Engineers. Magnolia submitted the final BUDM Plan to FERC on 6/30/16, and 

on 10/11/16 submitted a Coastal Use Permit and Consistency Determination issued by the Louisiana 

Department of Natural Resources, Office of Coastal Management. 

The Corps approved Magnolia’s BUDM Plan on 12/27/16. Magnolia noted that with the submission 

of the Corps’ approval it had complied with all the requirements of the Commission’s order.    

FERC Issues Tolling Order for Tennessee Gas Abandonment and Replacement Project 

On December 27, FERC issued a tolling order, granting rehearing for further consideration to 

Tennessee Gas Pipeline Co., LLC (CP15-88) for its Abandonment and Replacement Project. A 

rehearing was timely requested of the Commission’s Notice Granting Late Interventions on 10/27/16 

(see, Tennessee Questions FERC’s Late Intervention Policy/Practice with Respect to Gas Pipeline 

Certificate Proceedings, FR No. 3126, pp. 31-34). 

FERC Issues Tolling Order for Kinetica Energy Express Tariff Changes Case 

On December 27, FERC issued a tolling order, granting rehearing for further consideration to 

Kinetica Energy Express, LLC (RP16-1299). Rehearing was timely requested of the Commission’s 

10/31/16 order in the case (157 FERC ¶61,072) (see, Kinetica Energy Seeks Rehearing of Order on 

Tariff Change, Says Suspension was Unwarranted, FR No. 3126, pp. 34-36). 

Breitburn and Florida Gas Tell FERC Settlement is Near in Transmission Rate Case 

On December 22, Breitburn Operating LP asked FERC to hold in abeyance any further action on its 

complaint against Florida Gas Transmission Co., LLC (RP17-52) because the two companies have 

reached an agreement in principal to settle the case. Breitburn said the companies need time to 

complete the necessary settlement documents. 

On October 24, Breitburn filed a complaint at FERC alleging that Florida Gas had unilaterally and 

unjustifiably reassigned it to a much more expensive transmission rate delivery zone.  

Asserting that similarly situated customers of FGT had not suffered the same fate, the complaint 

sought expedited treatment and prospective relief from what it said was an arbitrary and 

discriminatory business decision made “after the current operator determined it could reap a 

windfall following its recent rate case settlement.” (see, Breitburn Complaint Filed at FERC Against 

Florida Gas Transmission Alleges Undue Discrimination, FR No. 3121, pp. 8-11).    

FERC Grants Transco’s Request to Place Gulf Trace Expansion Project Facilities in Service 

On December 23, the director of FERC’s Office of Energy Projects, Division of Gas -- Environment 

and Engineering, granted Transcontinental Gas Pipe Line Co., LLC’s (CP15-29) request to place into 

service the Gulf Trace Expansion Project facilities at the Duralde Meter Station in Evangeline Parish, 

Louisiana.  The director noted that the request was in compliance with environmental condition 10 of 

the Commission’s 10/21/15 certificate order. 
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Algonquin Gas Tells FERC Application for Access Northeast Project in Late 2017 

Algonquin Gas Transmission LLC notified FERC that it is trying to line up commercial support for its 

$3-billion Access Northeast project (PF16-1) to boost natural gas supplies into New England and that 

an application should not be expected until late 2017, a year later than originally planned.  

The project has faced legal and regulatory hurdles at the state level, with regulators in Rhode Island 

on 9/29/16 suspending review of utility plans to support the project and the Massachusetts Supreme 

Judicial Court on 8/17/16 ruling that electric utilities could not charge customers to pay for capacity 

on the pipeline to supply power plants.  

The Access Northeast project is designed to upgrade and expand the Algonquin system with new 

pipeline facilities and added compression to deliver up to 925,000 Dth/d to meet the needs of gas-

fired generators, as pipeline capacity into New England is constrained and becoming an electric 

reliability concern.  

In a 12/16/16 update on the pre-filing activities associated with the project, Algonquin said “it is 

prudent to take additional time to solidify the commercial foundation for critically needed 

infrastructure and to complete its analysis of the Access Northeast facilities.” Taking a break while 

that evaluation is underway, Algonquin said it would “re-engage with FERC staff,” state agencies 

and other stakeholders through pre-filing activities during the first half of 2017. It expects to file draft 

resource reports by mid-2017, followed by a certificate application at FERC in late 2017. 

When it sought to use FERC’s pre-filing review process in late 2015, Algonquin said it expected to file 

an application in the fourth quarter of 2016. 

FERC Announces EA in Texas Eastern Idle Line 1 Abandonment, Comments Due 1/20/17 

FERC announced on December 21, that its staff will prepare an environmental assessment (EA) that 

will discuss the environmental impacts of the Idle Line 1 Abandonment Project (CP17-6) involving 

the abandonment of pipeline facilities by Texas Eastern Transmission, LP in Fayette, Pickaway, 

Fairfield, Perry, Muskingum, Noble, and Monroe Counties, Ohio; Marshall County, West Virginia; 

and Greene County, Pennsylvania.  

Texas Eastern proposes to abandon in place and by removal approximately 165 miles of existing, idle 

Line 1 pipeline that runs from Fayette County, Ohio, to Greene County, Pennsylvania.  Specifically, 

Texas Eastern is proposing to abandon portions of the Line 1 pipeline that were placed into idle 

service in 1989 including three segments of 24-inch pipeline, associated lateral lines 10-L and 10-M, 

metering and regulating facilities 70054 and 70005, and other related aboveground facilities.  

The project would eliminate the need for future operating and maintenance expenditures on facilities 

that have been removed from service for many years. Texas Eastern has stated that abandonment of 

these idle facilities would not impact certificated parameters on Texas Eastern’s system or affect 

service to existing customers of Texas Eastern. Texas Eastern has also stated that it has no current or 

reasonably foreseeable plans to use the Line 1 pipeline within the project areas following 

abandonment. 

Any comments are due to FERC on or before 1/20/17. 
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Florida Gas Asks FERC for Authorization to Expand System 

On December 13, Florida Gas Transmission Co. (CP17-23) filed with FERC a prior notice request for 

authorization to expand under its Western Division project.  Specifically, FGT proposes to construct 

approximately one mile of 36-inch diameter pipeline loop, relocate an existing receiver, and install 

one new mainline valve downstream of Compressor Station 11 in Santa Rosa County, Florida.  

Additionally, FGT proposes to install approximately 100 feet of 8-inch diameter connection piping, a 

custody transfer flange, and other auxiliary and appurtenant facilities at a new interconnection to be 

constructed with Florida Public Utilities Company (FPU) in Escambia County, Alabama, near the 

Alabama/Florida border.  FGT states that the Western Division Project will provide 68,500 MMBtu/d 

of natural gas to FPU and Ascend Performance Materials, Inc.  FGT estimates the cost of the Western 

Division Project to be approximately $10.6 million.  
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EIA’S WEEKLY GAS STORAGE ANALYSIS 

 

For EIA’s Weekly Gas Storage Analysis please visit: 
www.fosterereport.com 

 
 

Check out our Twitter account! 
https://twitter.com/Foster_Report 
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